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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ANDREW DANTI 
Twin Rocks, 
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DOCKET ENTRIES 
Proceedings 


Complaint, appearance; filed. 


Summons, copies (4) and copies (4) of Complaint issued; all 
ser. 7-17-58. 


| 
Amended complaint for money due, c/m 7-9-58; filed. 


Answer of defts. to amended complaint, c/m 8-5-58; App. 
Edward L. Carey, Val. J. Mitch & Charles L. Widman; filed. 


Calendared (N). 
Called. McGuire, J. 
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Proceedings 


First notice under Rule 13 


Motion of pltff. to stay Rule 13, c/m 5-25-59 M.C. 11-25-59; 
filed. 


Notice of pltff. of taking depositions of Andrew Danti & Joseph 
Monfordine, c/m 5-25-59; filed. 


First notice under Rule 13. 


Order staying Rule 13 until 2/1/60. (N) Keech, J. 
Deposition of pltf., 6-19-59; filed. 
Deposition of Michael R, (ocho, 6-19-59; filed. 


Certificate of Readiness. N/AC; filed. 
Pretrial Statement of pltf.; filed. 
Pretrial Statement of deft.; filed. 


Pretrial Proceedings (Signed 4-12-60). (Asst. Pretrial Ex- 
aminer). 
Memorandum of law of deft.; filed. 


Heard: Finding for deft. (Pltff granted 20 days to reopen case 
if other evidence is available) (Order to be presented) 
Rep. W. Fuller; Tamm, J. 


Hearing resumed (on petition of pltf), concluded, and case taken 
under advisement (Rep. I. Z. Watson); Tamm, J. 


Memorandum Opinion finding for defts. (signed 2-3-61) (N); 
Tamn, J. 

Findings of Fact and Conclusions of Law; Tamm, J. 

Order dismissing complaint with prejudice (N); Tamm, J. 


Notice of appeal by pltf. from order 3/9/61; copy to Edward L. 
Carey; Deposit $5.00 by Macleay; filed. 


Cost bond on appeal by pltff in sum of $250.00 with Fidelity & 
Deposit Co. of Md. approved; Youngdahl, J. 


Transcript of Proceedings, 12-1-60, pp. 1-25 (Rep. R. Frye), 
Clerk's Copy; filed. 


Transcript of Proceedings, 1-23-61, 1-76 (Rep. Watson); 
Clerk's Copy; filed. 
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Proceedings 


Transcript of Proceedings, 12-1-60, pp. 1-25 (Rep. R. Frye); 
Atty's. Copy; filed. 


Transcript of Proceedings, 1-23-61, Vol. (Rep. Watson); 
Atty's Copy; filed. 


Exhibits of deft. #1, 2, 3 & 5; filed. 
Exhibit #4 of defts. (6 sheets); filed. 


Exhibits #1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 15 & 16 of 
plaintiffs; filed. 


[ Filed July 11, 1958] 


AMENDED COMPLAINT 
(Money Due - Pension) 


1. This Court has jurisdiction since the amount in controversy 


exceeds the sum of $3,000.00 exclusive of interest and costs. 

2. Plaintiff is a resident of the State of Pennsylvania and brings 
this action as a beneficiary under the terms of a Welfare and Retirement 
Fund established and administered by the defendants within the District 
of Columbia. : 

3. Immediately prior to, and on the date of May 29, 1946, the 
plaintiff was regularly employed in a classified job for an operator signa- 
tory to the National Bituminous Coal Wage Agreement, ie., the Commercial 
Coal Company, Twin Rocks, Pennsylvania, and he was performing the duties 
of a "loader", and the plaintiff had further approximately 30 years of 
classified service in the coal industry immediately preceding said date. 

4, Although the plaintiff is entitled to the benefits of the Welfare 
and Retirement Fund administered by the defendants pursuant to the rules 
and regulations promulgated by said defendants, having reached the age 
of sixty (60) years of age when he made application for his pension in 
September, 1952, at the rate of $100.00 per month from October, 1952, to 
date, the defendants have failed and refused to pay him in accordance with 
the terms of their rules and regulations. 
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5. As aresult, plaintiff is entitled to pension benefits from 
October, 1952, to the present time in the sum of Seven Thousand Dollars 
($7,000.00), and the sum of One Hundred Dollars ($100.00) per month 
hereafter. 
WHEREFORE, plaintiff demands judgment against the defendants 
in the amount of Seven Thousand Dollars ($7,000.00), plus interest, 
attorney's fees, and costs. 
MACLEAY, LYNCH & MACDONALD 
By: /s/ James C. Gregg 
/s/ Hugh Lynch, Jr. 


1625 K Street, N.W. 
Washington, D. C. 
"Ex. 3-3390 


Of Counsel: 
MYERS, TAYLOR & PEDUZZI 


By: /s/ Edward F. Peduzzi 


213 South Center Street 
Ebensburg, Pennsylvania 


Attorneys for Plaintiff 


[ Certificate of Service] 


[ Filed August 5, 1958] 


DEFENDANT TRUSTEES' ANSWER TO 
PLAINTIFF'S AMENDED COMPLAINT 


FIRST DEFENSE 
The Plaintiff's amended complaint fails to state a claim upon which 
relief can be granted. 
SECOND DEFENSE 
This Honorable Court lacks jurisdiction. 
THIRD DEFENSE 
The right of action set forth in the Amended Compalint did not accrue 
within three (3) years next before the commencement of the action. 
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FOURTH DEFENSE 
Plaintiff is not entitled to maintain this suit by reason of laches 


in that more than twelve (12) years have elapsed since the Plaintiff last 
worked in the Coal Industry; or that more than five (5) years and nine (9) 
months have elapsed since Plaintiff made application for a pension; or 
that five (5) years and five (5) months since Plaintiff was denied a pen- 
sion by the Defendant Trustees. | 

FIFTH DEFENSE 

1. Defendants admit the allegations contained in Paragraph One (1) 
of Plaintiff's Amended Complaint. 

2. Defendants admit that Plaintiff is a resident of the State of 
Pennsylvania; admit that they administer a Trust in the District of 
Columbia, but deny that Plaintiff is a beneficiary of said Trust. 

3. Defendants deny the allegations contained in aren Three 
(3) of the Amended Complaint. 

4. Defendants deny the allegations contained in Paragraph Four (4) 
of the Amended Complaint that the Plaintiff is entitled to a pension from 
the Defendant Trust. 

5. Defendants deny that they are indebted to the Plaintiff for any 
sum of money as alleged in Paragraph Five (5) of the Amended Complaint. 

In further answering said Amended Complaint, Defendants deny each 
and every allegation therein contained not herein otherwise specifically 
answered. ! 


/s/ EDWARD L, CAREY > 
815 Fifteenth St., N.W. 
Washington 5, D.C. | 


/s/ VAL J. MITCH 
907 Fifteenth St., N.W. 
Washington 5, D.C. 


/s/ CHARLES L. WIDMAN 
907 Fifteenth St., N.W., 
Washington 5, D.C. | 


Attorneys for the Defendants 


[ Certificate of Service] 


[ Filed December 2, 1959] 
DEPOSITION 

DEPOSITION of ANDREW DANTI, taken on oral examination pursuant 
to the Federal Rules of Civil Procedure, before Clair W. Luther, an 
Official Court Stenographer for the 47th Judicial District, Pennsylvania, 
on Friday, June 19, 1958, beginning at 10:00 o”clock, a.m., e.d.s.t., in 
Chambers of Court Room No. 1, Court House, Ebensburg, Pennsylvania. 
APPEARANCES: 


FOR THE PLAINTIFF: JAMES C. GREGG, ESQ., of 
MACLEAY, LYNCH & MACDONALD, 
1625 K Street, N.W., 
Washington, D. C. 


EDWARD F. PEDUZZI, ESQ., of 
MYERS, TAYLOR & PEDUZZI, 
Ebensburg, Pa. 


FOR THE DEFENDANTS: 
EDWARD L. CAREY, ESQ., 
815 - 15th Street, 
Washington, D. C. 


CHARLES L. WIDMAN, ESQ., 
907 - 15th Street, N.W., 
Washington, D. C. 
ANDREW DANTL upon being duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. GREGG: 

. State your full name, please? A. Andrew Danti. 

. What is your present residence address? A. Twin Rocks. 

- Where is that? A. Twin Rocks, Pennsylvania. 

. When were you born, Mr. Danti? A. I was born 1892, Septem- 


Q. How old are you at the present time, sir? A. Well, I'll be 
sixty seven on September 9th. 

Q. Where were you born? A. Venice, Italy. 

Q. Are you, or were you at any time a member of the United Mine 
Workers of America? A. Well, I was a member as soon as I started in 
the mines, down in Central City. I left Windber, I worked there about two 
months and same company sent me to Central City. 
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Q. When did you first become a member of the United Mine 
Workers of America? A. 1921, inClymer. ; 

Q. When did you first go to work in the coal industry ? A. 1916. 

Q. For what company was it that you were originally employed ? 
A. Rice Coal Company. 

Q. And in what town were you employed? A. From Windber I went 
to Central City. I worked two months in Windber and then superintendent 
took us out and sent us to Central City No. 2 Mine, for the same company. 

Q. Do you recall what month and what year it was that you first 

went to work in the industry? A. I'm not sure, but I think after 
January. 

Q. Of what year? A. 16. 

Q. 1916? A. 1916. 

Q. How long did you continue to work for the Rice Coal Company ? 
A, Since 1920. 

Q. You mean until 1920? A, Until the last of 1920. 

Q. And thereafter who did you go to work for? A, I went to 
Clymer for Russell Coal Company. i 

Q. What town? A. Clymer. 

Q. Clymer, Pennsylvania? <A. Yes. 

Q. Do you recall what year it was you went to work for them ? 

A. I finish there in 1925. 

Q. When did you originally start to work with them ? : A, I 
started after Christmas, 1925 -- or 1920, after Christmas, before the 
new year. | 

Q. Then you were employed by the Russell Coal Company between 
1920 and 1925? A. 1920, after Christmas, and finish in 1925. 

Q. And then who did you go to work for? A. I went to Emmons 
Company in Greenwich. They call it Big Bend, it’s the same e company. 

Q. At Greenwich? A. Greenwich. 

Q. In what year did you go to work for them? A. =r I work 
there from 1926. | 

Q. How long did you work for them? A, I work there until about 


a year and a half, and then superintendent take me over here to Big Bend 


for the same company. 

Q. How long did you work for that same company, Big Bend? 
A. Iwork since 1929. 

Q. Then in 1929 did you go to work for another company? A. I 
went down to Bakerton for Sterling Coal Company. 

Q. That was in the year 1929? A. Yes. 

Q. And how long did you work for the Sterling Coal Company? 
A. Iwork there four years. 

Q. That would be until what year? A. Until 1933, I imagine. 

Q. Then what company were you employed by? A. Then I came 
back to the same company, Big Bend. 

Q. And in what town was that? A. Twin Rocks. 

Q. That was in 1933, and how long did you work for that company ? 
A, I worked until the last of 1937. 

Q. Then by whom were youemployed? A. Then I went up to 
Jackson Coal Company. 

Q. In what town is that company? A. Twin Rocks. 

Q. Twin Rocks, Pennsylvania, also? A, Yes, same place there. 

Q. That was.in 1937 and how long were you employed by them? 
A. Then I worked until 1945, first of June. 

Q. Then what company did you go to work for? A. Commercial 


Coal Company. That was the last company I was working for. 
Q. Is that in Twin Rocks also? A. Twin Rocks also. 
Q. When did you start working for that company? A. In June. 
Q. Of 1945? A. 1945. 
Q. Was that the last company that you were employed by? A. Yes. 


Q. And what was the name of the owner or the president or manage- 
ment official of that company during the time you were employed by them? 
A. It was Mike Cocho. 

Q. And was he the president of the firm during all of the time that 
you were employed by them? A. Yes. : 

Q. Now, during the time that you were employed in Twin Rocks, 
Pennsylvania, what was the number of the local union of the United Mine 
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Workers of America that you were a member of? A. I remember No. 9 
over here but I don't remember in Clymer. ! 

Q. In other words, you recall that you were a member of the Local 
Union No. 9 at Twin Rocks? A. Yes. | 

Q. But you do not recall the number of the local at come ? 

A, No, I don't remember the number. 

Q. During the time you were employed in the mines what type of 
work did you do, sir? What kind of work did you do when you were work- 
ing inthe mines? A. Well, any kind of work, loading coal, timberman, 
tracklayer. 

BY MR. PEDUZZI: 

Q. Most of the time what kind of work? A. Most of the time 
load coal. 

Q. You were called a loader, is that right? A. That's right. 

BY MR. GREGG: 

Q. Did there come atime in March of 1946, when you suffered any 
iliness? A. Yes. 

Q. Do you recall on or about what date that was ? A Third of 
March. 

Q. What type of illness was it? A. Heart attack. 

Q. Aheart attack? A. Yes. 

Q. Were you under a doctor's care? A. Yes. 

Q. Prior to the third of March, 1946, had you been working 
regularly for the Commercial Coal Company? A. Yes. . 

Q. Do you recall the last date or the last approximate date on 
which you had worked? A. I don't know what you mean, the last. 

BY MR. PEDUZZI: 
Q. Put it this way, Andy: When was the last day you worked for 


the Commercial Coal Mining Company before you got sick? A. March 
the first. 


BY MR. GREGG: 
Q. March Ist, of 1946? A. 1946. 
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Q. Do you recall the name of the doctor that was treating you for 
that heart attack? A. Yes, there was Dr. Prideaux -- there was three 
doctors: Dr. Prideaux, Dr. McCloskey and Dr. Rice. 

Q. Did there come a time when you were confined to a hospital ? 
As a result of this illness? A. It was only Dr. McCloskey took care 
of me there. 

BY MR, PEDUZZI: 

Q. Andy, he means were you in a hospital because of your heart 
attack? A. Yes. 

Q. What hospital? A. Mercy, Johnstown. 

Q. When were you in that hospital? A. Before Easter that time. 
I was in there in 1946 before Easter. 

Q. How long were you in the hospital, Andy? A. For three days. 
Just three days Iwas in Mercy. 

BY MR. GREGG: 

Q. Now, what was your physical condition after you suffered a heart 
attack? A. Well, I had no wind. 

Q. Were you confined toa bed? A. Yes. 

Q. Where were you living at the time? A. I was in my home. 

Q. Were you staying in bed? A. I was stay in bed for seven weeks. 

Q. Except for the time that you were in the hospital? A. Yes. 

Q. That was seven weeks from the date of the original heart attack? 
A. The original heart attack. 

Q. And after the seven weeks were you released by your doctor or 
were you still under your doctor's care? A. No, I was under doctor's 
care since 1947; Dr. Rice take care of me, then he went to Florida and got 
heart attack and died. 

BY MR. PEDUZZI: 

Q. You mean you were under a doctor's care all of 1946 and 1947? 

A. And 1947, yes. 
BY MR. GREGG: 
Q. Until 1947 then? A. Yes. 


11 

Q. Until what part of 1947? A. Well, I tell you, it was pretty 
near all of 1947. | 

Q. Were you engaged in any type of work after the heart attack in 
1946? A. No. 

Q. How about in 1947? A. No. 

Q. And why was it that you weren't engaged in any work? A. Well, 
because I couldn't take it. 

Q. Because of-your heart condition? A. My heart condition. 

I don't have enough wind to work with it. 

Q. Did there come a time in 1946 when there was a general strike 
in the coal mines inthis area? A. Yes. : 

Q. Do you recall when that was? A. It was April, May and half 
of June, two weeks in June. 

Q. Now, did there come a time when your doctors told you that you 
were able to go to work? 

BY MR. CAREY: Objection to that. That's fare 

BY MR. GREGG: Well, suppose he answers it. It may not be 
admissible at the trial. 

BY MR. CAREY: Well, I am registering an Pon He can 
answer it over my objection. 

BY MR. GREGG: 

Q. Did there come atime, Mr. Danti, when the doctors told you 
that you were able to return to work? A. Well, yes, it was around 1947 
he told me, the doctor says to me ''You can do", he says "alittle bit of 
work but", he says "not hard work." He says "All you can do", he says 
"is watchman." ! 

Q. Is that the first time that you were so advised that you could 
return to gainful employment, or returnto work? <A. Yes. When I went 
to the boss he asked me if I can do anything. I says "Yes, Tcan do some- 
thing"; I says "I can be watchman or I can sweep the room, bar room, or 
something like that, but", I says, "I can't de anything hard. | 


Q. Now, were you receiving any welfare benefits during the period 
that you were ill? A. Yes. 
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Q. From whom were you receiving them? A. Well, I was receiv-: 
ing them from Washington, I guess. 
Q. Would that be from the United Mine Workers. . . 
BY MR. CAREY: We will stipulate he received some benefits 
from the United Mine Workers Welfare Fund if that makes it simpler for 


the record. 
BY MR. GREGG: 
Q. What type of benefits were they? A, Well,I don't remember 
exactly but the first I got there was sixty five dollars, me and my wife; 


the second one there was eighty dollars; and then they stopped it for 
eighteen months; then after that they give me forty dollars a month since 
1944, March -- 1954 I mean. 

Q. On the first month after your original heart attack did you 
receive any benefits? A. No. 

Q. When did you first receive benefits? A. Well, I received my 
benefits in the last of 1946 and then I finish in 1947. It was eighteen 
dollars a week unemployment. 

BY.MR. CAREY: In order to get this clear, are these benefits 
to which the witness is making reference in 1946 and 1947 benefits that he 
alleges that he got from the Welfare Fund? 

BY MR. GREGG: That's what we're trying to clear up. 

BY MR. CAREY: I don't know, that’s why I would like to know. 

BY MR, PEDUZZI: 

Q. Andy, you remember those benefits that you received in 1946. 
Were they from the United Mine Workers Welfare Fund? A. No, this 
was from unemployment. 

Q. That was from unemployment? A. Yes. 

Q. Did you get any benefits from the United Mine Workers Welfare 
Fund? A. No, I got them in 1947. 

Q. You got them in 1947? A. Yes. 

Q. When in 1947 did you get them? A. Well, I don't remember, 
but I think I got the first check in '47. 

Q. How much did you get? A. Sixty five dollars. 
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Q. How long did you get those checks, Andy? A. Well, we 
didn't get them very long, then after they put it up to se a dollars. 
My first one I got in 1947. 
BY MR. GREGG: 
Q. From whom did you receive the benefits in 1946? , A. From 


social security, unemployment compensation. 
Q. Was that from the State of Pennsylvania? A. Yes. 
Q. Had you made an application for that Socmploymery compensa- 
tion? A. Yes. 
Q. And in that application for unemployment compensation do you 
recall what you stated-as the reason why you were not working ? A. Yes. 
Q. What was that ? | 
BY MR. CAREY: Objection to that. The record speaks for 
itself. A. Heart attack. 
BY MR. GREGG: 
Q. Because of a heart attack? A. Yes. 
Q. Now, what was the amount of these benefits you received, un- 
employment compensation benefits? A, Eighteen dollars. | 
Q. Per week? A. Per week, yes. 
Q. That was the only source of income you had during the year 
1946? A. Yes, sir. 
Q. Until the Mine Workers began paying you benefits | in 1947? 
A. Yes. 


Q. Now, during the time that you were confined to your home under 


treatment by the doctor did you receive any telephone calls from the office 
of the Commercial Coal Company? A. No. 

Q. You never did? A. No, but Mike, I see Mike every day. He 
only lives about a quarter of a mile from me. 

Q. Mike who? A. Mike Cocho. 

Q. That is Michael Cocho? A. Yes. 

Q. At any time did you ever tell him or any other official or em- 
ployee of the Commercial Coal Company that you had quit or retired from 
the coal industry? | 
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BY MR. CAREY: Objection. 
A. Inever says "quit". 

BY MR. GREGG: What's the ground for the objection ? 

BY MR. CAREY: It's hearsay. 

BY MR. GREGG: A statement that he made ? 

BY MR. CAREY: And it's a self-serving declaration. 

BY MR. GREGG: Well, your objection is preserved. May we 
have the witness's answer ? 

BY MR. CAREY: Oh, yes, I can't stop him. I want the record 
to reflect my objection on two bases, hearsay and self-serving. 

BY MR. GREGG: 

Q. Now, Mr. Danti, the question is, at any time during the time 
you were confined to your home and under a doctor's treatment, did you 
ever tell or advise Mr. Cocho or any other employee or official of the 
Commercial Coal Company that you had quit working at the mine, or 
that you had retired from the industry? A. No, I never said quit to 

nobody, because I don't quit right now if I'm able to work... 

BY MR. CAREY: Objection. 
BY MR. GREGG: 

Q. Now, when the doctor told you that you were able to return to 
light duty did you make an application to return to work? A. No. 

Q. Why didn't you? 

BY MR. CAREY: Objection. 
A. It's pretty hard to get that kind of job, so I don't bother. 
BY MR. PEDUZZI: 

Q. What kind of a job? A. Watchman or sweep the bar room or 

anything like that. 
BY MR. GREGG: 
Q. That was in 1947? A, That was in 1947. 


Q. When was it you no longer considered yourself to be available 


for employment in the mines ? 

BY MR. CAREY: We object to that as self-serving, and his 
opinion or reaction as to when he was able to work is a conclusion and 
that is strenuously objected to. A. I won't be able now either. 


15 
BY MR. GREGG: 
Q. When was it that you finally considered that you were no longer 
able to work in the mine? : 
BY MR. CAREY: The same objection. 
A. After 1947, 1947, 1948, then I decided I'm done now and I might 
as well decide it. 
BY MR. GREGG: 
Q. And during the year 1946, then, you were available for work if 
your heart condition had so permitted it ? : 
BY MR. CAREY: Objection, for the same reasons. A. Yes. 
BY MR. GREGG: | 
Q. Now, on the date of your heart attack were you a member in good 
standing of the Local9? A. Yes, I was. : 
BY MR. CAREY: We will stipulate that. We don't question his 
membership because that has nothing to do with this. His membership in 


the union is not a prerequisite. 


BY MR. GREGG: I appreciate that and thank you, Mr. Carey, 
but I would like to develop this. | 
Q. Did you continue to pay your dues in the union thereafter? | 
A. Right along, six months before time, before due. 
Q. How long did you continue to keep your union membership paid? 


A, I always keep it now. I have my certificate here and I have to pay 
next month because I have to pay every six months. ! 
Q. In other words, you are still a member of the union? A. Yes. 
(A paper is handed to Mr. Gregg). | 
Q. I show you this paper and ask you to identify it for us, tell me 
what it is? Just tell me what that is? 
BY MR. CAREY: If you want to offer it in ere and identify 
it for the record we will stipulate it. We aren't going to dueeion it, 
A. This is January to June. 
BY MR. GREGG: For the record, I want to offer for identifica- 
tion a receipt of the Local Union No. 9, United Mine Workers of America, 
dated July 14, 1958; and another receipt, Local Union No. 9, U.M.W.A., 


16 
dated January 12, 1959, and ask that they be marked for identification 
and included in the record. 

Q. When did you become sixty years of age, Mr. Danti? A. Septem- 
ber 9th, 1952. 

Q. And thereafter did you make an application to the United Mine 
Workers of America Welfare and Retirement Fund of 1950? A. 1952. 

Q. Well, did you make an application for retirement benefits? 

A. In 1952. 

Q. You made it in 1952? A. Yes. 

Q. On a form provided you by them, by the Welfare Fund? A. Yes, 
that was. 

Q. Did you thereafter provide any information that was requested 
of you by the Welfare Fund? A. I don't know what you mean. Explain that. 

Q. First of all, did you answer all the questions on the application 
for retirement benefits? A. Yes. 

Q. And did you provide all the information they requested of you? 
A. Yes. 

BY MR. CAREY: I will stipulate that the defendants will pro- 
vide the original pension application submitted by the plaintiff in 1952. 
BY MR. GREGG: 

Q. Now, Mr. Danti, do I understand that you did not return to work 
in the industry after the doctor had cleared you for a little work because 
you were unable to get a job that involved light duties ? 

BY MR. CAREY: I will object to that. The question is repeti- 
tious and it doesn't reflect the true record, as I recall. 

BY MR. GREGG: What is your recollection of the true record? 

BY MR. CAREY: He was never asked whether he attempted to 
get a job. As I understand, he said he was unable to go back to work. 

BY MR, GREGG: My understanding is that he did state that 
there came a time when the doctors told him he could return to work on 
a light duty basis. That was in 1947. 

BY MR. CAREY: I will agree with that. 

BY MR. GREGG: My question is -- Mr. Reporter, could you 
read the question? 
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BY THE REPORTER: "Now, Mr. Danti, do I understand that 
you did not return to work in the industry after the doctor had cleared 
you for a little work because you were unable to get a job that involved 
light duties?" A. I couldn't get a job down there because I couldn't be 
a check weighman down there because they don't use no check weighmen 
and there's only loading machine men working down there and they can't 
pay One man for maybe thirty five or forty cars a day. 

BY MR. GREGG: 

Q. Well, then, Mr. Danti, when was it that you retired from or 
ceased work in the coal mines? 

BY MR. CAREY: Objection to that as self-serving and it's a 
conclusion. A, Do you mean the last day I worked? 
BY MR. GREGG: 

Q. No, no, when was it that you retired from or ceased work in 
the industry? A. I retired after I got sick, I guess, because I didn't 
work any more since that time. 

Q. Were you available to return to work ? 

BY MR. CAREY: Objection. He has answered the question 
A. No. 
BY MR. GREGG: 

Q. And why was that? A. Because I was sick with heart trouble. 

Q. And the only reason you weren't working was because of the 
heart attack? <A. Yes. : 

Q. Were you available-to return to work after that ? : 

BY MR. CAREY: Objection to that. The question has already 
been answered. That's the second or third time it's been asked, 
BY MR. GREGG: | 

Q. Were you available to return to work if the doctors told you 
that you were able to after the heart attack ? : 

BY MR. CAREY: Well, that is contrary to the record, Mr. 
Gregg. He said the doctors told him he wasn't able to work. Now, how 


could he change it? How can you ask him a question which is contrary 
to what he said? 
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BY MR. GREGG: That isn't contrary to what he said. Iam 
asking him if the doctors had told him that he was able to work... 
BY MR. CAREY: Well, objection to that because it's con- 


jectural and speculative, ... 
BY MR. GREGG: 
Q. Would you have returned to work in the industry if the doctors 
had cleared you? A. If the doctor told me to go ahead and I hadn't felt 
sick I would, but if I feel like it is now I don’t think I could even get around. 


BY MR. CAREY: We register the same objection. I was cut 
off by the witness talking at the time I said conjectural and speculative, 
and it's asking for a conclusion. 

CROSS EXAMINATION 
BY MR. CAREY: 
. Mr. Danti, when did you come to the United States? A, 1910. 
. 1910? A. Yes. 
. Are you sure about that? A. Yes, 1910 in May. 
. Did you ever fill out any immigration and naturalization papers? 
A. What do you mean? 

Q. When you became acitizen? A, Yes. 

Q. Did you fill out certain papers? A. No. 

Q. You didn't? How did you get your citizenship papers? <A. Oh, 
yes, yes I filled out. 

Q. When did you fill them out? A, I filled them out, in -- the 
first paper in 1934. Wait a minute. Ifill them out over here. I have to 
wait five years and I got in 1936, so I think it was in 1931. 

Q. When did you come to the United States? Specifically what 
date? A. Icome over here in May, 1910. 

BY MR, GREGG: I object to the line of questioning because it 
is clearly immaterial to the application. 

BY MR. CAREY: Well, it goes to the man's credibility. We 
can attack it on cross-examination. We intend to show a contradiction. 

Q. Are you sure you came to the United States in 1910? A. Yes, 
mam. 
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Q. When you filled out immigration and naturalization papers what 
date did you put on those papers that you came to the United States? 
A. Iput -- because of the time I went to the old country for two or three 
months after the 1922 strike -- we have six and a half months strike and 
then I went to the old country . 

Q. Just a moment, take your time so we can get ad on the record. 
A. See, after the 1922 strike I took a trip to old country. When I come 
over, Icome over in 1920. I stayed there three months. Then I come 
over here in 1920. 

Q. Did you ever work a Rice Coal Company -- R-i- = -e? AI 
work five years for Rice Coal Company. 

Q. Where is Rice Coal Company located? A, Windber. 

Q. Are you sure it's Rice Coal Company? A. Yes, sir. 

Q. No doubt about that? A. No doubt about that, because it was 
Rice Coal Company. 


Q. You testified under direct examination you never told any one 


you quit, is that correct? A. Yes. 

Q. Did you ever tell any one you didn't quit? A. No. 

Q. You got disability benefits from the United Mine Workers Wel- 
fare and Retirement Fund, did you not? A. Yes. | 

Q. At the time you received those benefits you had to fill out certain 
applications, did you not? You had to fill out certainforms? A. Yes. 

Q. And those forms asked you to indicate where you last worked. 
Do you recall that? A. Yes. 

Q. Iask you to look at Defendants' Exhibit No. 1, which is a photo- 
static copy, and ask you if that is your signature, Mr. Danti? A. Yes, 
that's my name. : 

Q. I show you Question No. 17, on Defendants’ Exhibit No. 1, and 
it asks you, 'When did you last work ir the Mines?" waa have you 
written there? A. It is "April 1946". 

. April, 1946? A. Yes. 

. You left the mine in April, 1946 because you had : a heart condi- 

tion, isn't that correct? A. Yes, sir. 
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Q. Rather, March 1st, 1946, was the last day you worked? A. Yes. 
Q. So you have not worked at any time in the coal industry since 


March 1, 1946? A. No. 

Q. Is that correct? <A. Correct. 

Q. And you drew no pay from the Commercial Coal Company of 
Twin Rocks after your employment in 1946, did you? A. No, I didn't. 

I didn't draw no pay. 
BY MR. GREGG: Other than vacation. A. I got vacation. 
BY MR. CAREY: 

Q. Well, that was for the period when you worked, That always 
comes in the summer but it is for prior work? A. Yes, for prior work, 

Q. And your vacation pay was up to, included March 1st, 1946, 
isn't that correct? A. Yes. 

Q. You got... A. I got for nine months. 

Q. You got seventy five dollars? A. Yes. 

Q. From the Commercial Coal Company for the work done by you 
for that company from June, 1945, through March 1, 1946? A. Yes. 

Q. So you got no vacation pay for April, May or June? A. That's 
right. 

Q. And is it not a fact, Mr. Danti, that you reported to the Com- 
mercial Coal Company in Twin Rocks that you quit in March, 1946? 

A. No, I never say that. 

Q. You never told anybody that? A. No, I never told anybody that. 

Q. Are you sure about that? A. I'm sure about that. 

Q. At the time you received these disability benefits from the 
Welfare Fund it was necessary for you to be totally disabled, was it not? 
A. Yes. 

Q. And you so told the Welfare Fund you were totally disabled when 
you received these benefits, isn't that correct? A. Yes. 

Q. So you were not available for any kind of work during the period 
you were receiving these benefits, were you, because you were totally 
disabled? A. Yes, I was totally disabled. 
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REDIRECT EXAMINATION 
BY MR. GREGG: 

Q. Mr. Danti, when you said you were totally disabled, did that 
mean that you were totally disabled from doing the type of work that you 
had previously been doing? A. Yes. 

Q. Asaloader? A. As a loader, yes. 

RECROSS EXAMINATION 
BY MR. CAREY: 

Q. But in order to get benefits from the Welfare Fund you had to 
be disabled, totally disabled for any type of work, was that not true? 
Did you not have to have a report from a doctor that you were totally 
disabled for any kind of work when you got those benefits? A. Well, 

I don't report the doctor; the doctor told me, he says "All you can do", 
he says, "is watchman", 

Q. Well, at the time you filled out this report you indicated that 

you were totally disabled and not able to do any kind of work, 
isn't that correct? A, Yes, but Imean.. . | 

Q. All right, go ahead and explain. A. But I mean whenever he 
says "watchman", you know what kind of job that is, I have to get that 
kind of job. 

Q. You didn't make any kind of an explanation at that time to the 
Welfare Fund, you were getting disability benefits, did you? A. Yes. 

Q. Youdid? A. I didn’t tell them I could be watchman. 

Q. No, you told them, you indicated you were totally disabled 
isn't that correct? <A. Yes. 

Q. And if that were not so you would not get any benefits ? A. No. 

Q. That's all. 

DEPOSITION CLOSED 


/s/ Andrew Danti 
[Stenographer's Certificate] 


[ Filed December 2, 1959] 


DEPOSITION 
DEPOSITION of MICHAEL R. COCHO, taken on oral examination 
pursuant to the Federal Rules of Civil Procedure, before Clair W. Luther, 
an Official Court Stenographer for the 47th Judicial District, Pennsylvania, 
on Friday, June 19, 1958, beginning at 1:10 p.m., e.d.s.t., in Chambers of 
Court Room No. 1, Court House, Ebensburg, Pennsylvania. 
APPEARANCES: 


FOR THE PLAINTIFF: JAMES C. GREGG, ESQ., of 
MACLEAY, LYNCH & MACDONALD, 
1625 K Street, N.W., 
Washington, D. C. 


EDWARD F. PEDUZZI, ESQ., of 
MYERS, TAYLOR & PEDUZZI, 
Ebensburg, Pa. 


FOR THE DEFENDANTS: EDWARD L, CAREY, ESQ., 
815 - 15th Street, 
Washington, D. C. 


CHARLES L. WIDMAN, ESQ., 
907 - 15th Street, N.W., 
Washington, D. C. 


MICHAEL R. COCHO, upon being duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. GREGG: 
. State your full name? A. Michael R. Cocho. 
What is your present residence address? A. Present residence ? 
- Yes, A. Twin Rocks, Main Street. 
- Pennsylvania? <A. Pennsylvania, yes. 
What is your present occupation or employment? A. State 
Auditor, Commonwealth of Pennsylvania. 
Q. And how long have you been so employed? A. Well, I have 
been with the -- I have been a state auditor since 1941, April, 1941. 
Q. And how long have you been regularly employed as a state 
auditor on a full time basis? A. I have since that time. 
Q. Since that time? A. Yes. 
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Q. Was there atime when you were the owner or one of the 
owners of the Commercial Coal Company, Twin Rocks, Pennsylvania? 
A. Iwas. 

Q. When was that? A. Well, we took over, we incorporated 
October, I believe October 8th, 1944. 

Q. And until what time were you one of the operators of that 
mine? A. Up until December -- well, I would say the 15th, the first 
half. I think when everything was settled down I went out December 19th, 
1950. 

Q. Now, the Commercial Coal Company was a COPDOT SHON’ 

A. That's right. 
. Incorporated in the State of Pennsylvania? A, That's right. 
What was your position in the corporation? A. ‘President. 
. Did you have any other offices? A. Inthe company ? 
.- Yes. <A, Oh, yes. 
Were you a director also? A. Yes, sir. 
. Were there also regularly elected vice-presidents, secretaries, 
treasurers, etc.? A. That's right. 
Q. In addition to your duties as president did you have any other 


official duties in connection with the company? A. Yes, I was the mine 


foreman also. 

Q. And did you devote a considerable portion of yous time to the 
operation of this business? A. I did. 

Q. And were you so engaged during the year 1946? : LA Yes, I did. 

Q. Approximately how many employees were there employed by 
the Commercial Coal Company during the year 1946? A. welt we had 
around twenty some, I would say offhand. 

Q. Do you call that a fairly small operation? A. That's right, 
fairly small operation. | 

Q. During the year, at least the early part of the year 1946 was 
Mr. Andrew Danti employed by you? A. He was. 

Q. Do you know Mr. Danti personally? A. Ido. 
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Q. How long have you known him? A, Oh, I have known him for 


years; I would say, well, I have known him at least since nineteen forty 


some. 

Q. Do you know approximately how long Mr. Danti had been em- 
ployed by the Commercial Coal Company? <A. Well, I know he was em- 
ployed there at least three or four months. He was employed the first 
part of forty six, I know. 

Q. Now, did Mr. Danti likewise live in Twin Rocks? A. That's 
right. 

Q. Did there come atime to your knowledge when Mr. Danti suffered 
a heart attack? A. There was. 

Q. Did that occur on approximately the first of March or third of 
March, 1946 ? 

BY MR. CAREY: I object to any questions along these lines. 
I think the coal company records are here and will speak for themselves. 
BY MR. GREGG: I am referring to the witness's personal 
recollection now. 

Q. To your personal recollection did there come a time when Mr. 
Danti suffered a heart attack? A. That's right, in around March 2nd, 
3rd, something like that. 

Q. Of 1946? A. 1946. 

Q. Do you have with you here this afternoon the bookkeeping pay- 
roll and vacation records of the employees of the Commercial Coal 
Company? A. Ido. 

Q. Now, I refer you to the employment records, payroll records for 
the month of March, 1946. Would you look at them, please? A. Yes. 

Q. You are looking at the official payroll records of the Commer- 
cial Coal Company for the month of March, 1946? <A. Iam. 

Q. And the page you are looking at is for the first half of the month, 

is that true? A, Yes. 

Q. Do you see the name Andrew Danti listed there? A. Andy 
Danti. 

Q. Andy Danti? A. Andy Danti. We call him Andy. Of course 
Andrew is his right name. 


25 

Q. And what do those records indicate with regard to Mr. Danti's 
employment for payment? A. Well, on March ist he worked. 

Q. How many hours, sir? A. Seven. 

Q. What day of the week was March 1st according to that record? 
A. That was the first of March. | 

Q. Does that appear to be a Friday? A. Well, we jnst have the 
dates. We don't have the dates marked in there if it's Friday. It must 
have been Friday because we have two Open spaces there, so it was 
Friday, then Saturday and Sunday. 

Q. What does the record indicate with regard to Mr. ‘Danti’ s em- 
ployment on March 4th? A. Reports him absent. | 

Q. Is that true for the balance of the first half of the month of 
March? A, That's right. 

Q. Would you refer to the second half of the month of March? 
A. Yes, sir. 

Q. Mr. Danti's name likewise appears thereon? Z That's right. 

Q. And the record indicates what? A. He was absent for the 
second half. 

Q. And you come to that conclusion by the letter "A"? A. TAC. 
that's right. | 

Q. In the column following his name? A. That's right. 

Q. And the letter "A" in that column indicates that Mr. Danti . 
A. Mr. Danti was absent. 

Q. Now, what is your own personal knowledge of a ‘Danti's 
absence during that period? | 

BY MR. CAREY: Objection. The record speaks for itself. 
A. Well, he had a heart attack. | 
BY MR. GREGG: 
Q. And he was out sick? A. He was off sick. 


Q. To your knowledge was he confined to his home ? : A. He was. 
Q. Now, how far into the month of March do these records go? 
A, Well, this goes for the two weeks of March, last half. 
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. The last entry is for the date of... A. The 29th, 

Q. March 29, 1946? A. 1946, yes. 

Q. As of that date, Mr. Danti was listed as absent? A. That's 
right. 

Q. Now, do you have the official company payroll records for the 
month of April, 1946? A, They should be here. Well, it looks like we 
were on strike or something. Nobody had any time then. 

Q. The records for the month of April indicate that no one worked, 
is that right? A; No one but a few of the company men. 

Q. That would indicate what, sir? A. Well, we had a strike on 
hand. 

Q. What do the records indicate with regard to the month of May, 
1946? A. May? Only company men. 

Q. That would indicate what, sir? A. Well, we had a strike on 
hand, 

Q. That would be throughout the entire months of April and May, 
1946? A. That's right. 

Q. And no one worked in your concern except the company em- 
ployees? A. That's right. 

Q. According to your company records, when did the mine reopen 
after the strike? A. Well, according to this we reopened on June 3rd. 

Q. And at that time were most of your company employees re- 
called back to duty? A. That's right. 

Q. Now, does Mr. Danti's name appear on your company records 
for the month of June? A. No, it don't. 

Q. To your personal knowledge and recollection was Mr. Danti still 
under a doctor's care? 

BY MR. CAREY: I object to that. The records speak for them- 
selves. You can't go outside the record. A. He was. We also left a space 
Open in case he did come back. 

BY MR. CAREY: Objection to that. The record speaks for itself. 

BY MR. GREGG: 

Q. Now, I refer you to line numbered "8" on the payroll records for 
the month of June, 1946. Line No. 8 is blank? A. Right. 
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Q. Would you explain that, sir? A. Well, we left that Open in case 
he came back to work. He still had his same number and we would put him 
back in, 
Q. What was his number? A. No. 8. 
Q. No. 8 was his number on the previous payroll record? 
A. That's right, No. 8. | 
Q. Now, I refer you to the vacation pay records for the year ending 
in May, or June, 1946. A. Yes. 
Q. Does Mr. Danti's name appear thereon? A. It does. 
Q. Is that again line No.8? A. Well, we didn't | 
Q. You didn't number those? A. We didn't Ee ren One, 
two, three, four, five, six, seven -- he appears 7 on there. : 
Q. But those lines are not numbered? A. No, they're not numbered. 
Q. Now, what do the vacation pay records for Mr. Danti indicate 
during the year 1946? A. It shows he was paid up to -- be was paid his 
vacation pay . 
Q. For how many months, sir? A. That would be, by the looks of 
it four months and a half, by the looks of this. 
Q. The records show what with regard to Mr. Danti' s vacation pay? 
A. They show, from the record, vacation pay for June, July, August, 
September, October, November, December, January and February of 
1946 -- no, this would be 1945, part of it. | 
Q. The first months you mentioned were 1945 and the later months 
were 1946? A. Yes, January and February. 
BY MR. CAREY: 


Q. The months in 1946 to which you make reference were January 


and February, is that right? You paid him for January and aed 
1946? A. Right. 
BY MR. GREGG: 
Q. Now, I see a notation in the column for the month of March, 
1946. A. Right. | 
Q. Handwritten, "Quit, March 1", A, Well, that. . . 
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BY MR. CAREY: Just a moment, now. Give me a chance to 
get this. You haven't asked a question and he started to answer. I would 


like first to find out what the question is. He is starting to answer before 


you ask him. He's anticipating. A. No, he said there was a notation on 
there, so... 

BY MR, GREGG: 

Q. All right now, can you tell me in whose handwriting that notation 
is, sir? A, Well, that was the girl, clerk. 

BY MR. CAREY: Objection to any testimony about this specific 
insertion because the record speaks for itself. A. Well, the girl inserted 
that there due to the fact that she was figuring on the vacation pay here, 
so she wouldn't pay beyond that, so she put in there "Quit", which was an 
error. 

BY MR. CAREY: Just a minute. I object to any attempt to 
interpret or phrase or say or explain why this was done. This man 
didn't do it and I say the record speaks for itself. 

BY MR. GREGG: 

Q. You referred to the girl, Mr. Cocho? A. Yes. 

Q. Will you tell me the name of the girl, if youknow? A. Well, I 
believe -- at that time I believe it was Betty Jane Cocho, my daughter. 

Q. Is she arelative of yours? A, My daughter. 

Q. Now, I notice that the notation is handwritten and all other nota- 
tions for the month of March are printed. Would that indicate to you that 

the notation was made at the same time that the other entries were 
made? A. No. 

BY MR. CAREY: Objection to that. The record speaks for 
itself. 

BY MR. GREGG: 

Q. Now, Mr. Cocho, did Mr. Danti ever call or advise you that he 
quit as of March ist, 1946? A. No, he didn't. 

Q. Would you be the man that that information would be relayed to? 
A. That's right. 
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Q. kt was your duty:as foreman to receive such pelea: was it 
not? A. Yes. ! 
Q. And to your recollection Mr. Danti did not convey such informa- 
tion to you? A. He did not. 
Q. Did you ever convey such information to your bocekeener? 
A. No, I didn't. | 
BY MR. CAREY: Objection to that. It's hearsay. 
A. No, I did not. 
BY MR. GREGG: 


Q. Now, does your company maintain a roster or a list of employees 


who are absent for sick leave or any other reason? A. We do not. 
Q. Why was that? A. Well, . | 
BY MR. CAREY: Pll object to this line of questioning. 
A. Well, so many -- it's so small a company I didn't think it was 


necessary. 
BY MR. GREGG: ! 

Q. Is that because you maintain personal contact with all of your 
employees? A. I did, always. | 

Q. And did you keep in contact with Mr. Danti in revard to his 
illness? A, I did. 

Q. Did there come a time or times when you visited Mr. Danti in 
his home? A. I did. | 

Q. Did there come a time after the mine reopened in June when 
you visited Mr. Danti in his home? A. I did. , 


Q. Approximately when was that? A. Well, I would say it was the 
first, when we first started back to work. | 
Q. Approximately how soon after you first started back to work ? 
A. Well, it may have been two or three days or so. : 
Q. What was the purpose of your visit on that occasion ? 
BY MR. CAREY: Objection to that. A. Well, I wanted to 
see if he was able to come back to work. 
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BY MR. GREGG: 
Q. And was his job open and available for him? A. It was. 
Q. It was conditioned upon the doctor clearing him for duty ? 
BY MR. CAREY: Objection. A. That's right. 
BY MR. GREGG: 
Q. As far as you were concerned was Mr. Danti still an employee 
of your firm? 
BY MR. CAREY: Objection to that. A. He was. 
BY MR. GREGG: 
Q. And until what time was he still considered an employee ? 
BY MR. CAREY: Objection. He is asking for a conclusion. 
A. We dropped his name off sometime in June. I couldn't tell you that 


exact date, but we still kept it vacant in case he did want to come 


back he could still have the same number. 
BY MR. GREGG: 
Q. And if his doctor had cleared him for return to active duty could 
he have returned to the same job he had? 
BY MR. CAREY: Objection to that. It's speculative and con- 
jectural. A. He could. 
BY MR. GREGG: 
Q. There's no doubt in your mind he could have returned to the 
same job? 
BY MR. CAREY: Objection. A. That's right. 
BY MR. GREGG: 
Q. And his job was open for him? A. Oh, yes. 
CROSS EXAMINATION 
BY MR. CAREY: 
Q. Were you employed as a state auditor in 1941 through 1946 ? 
A. Yes. 
Q. That's a full time job, isn't it? A. Yes. 
Q. Well, how did you have occasion to be mine foreman of the 
mines if you were working at Harrisburg? A. Well, I wasn't working 
in Harrisburg. 
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Q. Where were you working? A. Throughout the state. 

Q. Throughout the state? <A. Yes. 

Q. Where did your duties take you throughout the sie A. Well, 
took me to almost any county in the State of Pennsylvania. 

Q. Of sixty seven counties in the state you were. . . A, I didn't 
go into sixty seven. We had about half of the state and os course there are 

so many men to take care of it. 

Q. Would it be fair to say that you went to thirty Ee or thirty 
four counties during 1941 through 1946? A, I wouldn't say I went to the 
whole thirty three. We usually get about five or six counties to go in. 

Q. Well, you were employed on a full time capacity by the State of 
Pennsylvania during 1946, were you not? A. Yes. 

Q. And your duties as an auditor required you to work eight hours 
a day, did it not? A. Seven -- seven and a half. : 

Q. From what time to what time? A. Eight-thirty to -- well, it 
just depends on when the court houses closed, four o'clock, five o'clock, 


whatever it is. 


Q. Did you have occasion to go as far north as Scranton, Pa.? 


A. No, I never went to Scranton. 

Q. Did you ever go as far west as Erie County, northwest? A. Yes. 

Q. How many miles is that from here? A, From here to Erie, 
two hundred and forty or fifty miles. | 

Q. That would require an overnight trip, would it not ? A. Yes. 

Q. During 1946 did you have occasion to goto Erie? A. No, I 
don't think I was in Erie in 1946. : 

Q. What counties were you in in 1946? A. Well, in 1 1946 most of 
my work was in around the territory here. 

Q. But you were working a full time job, you were being paid by 
.the Commonwealth of Pennsylvania, were you not? <A. Yes. 

Q. And you worked from Monday through Friday, is'that correct ? 
A. That's right. We usually went away Monday; we used Monday for 
traveling and Friday for traveling. 
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Q. So you would travel Monday and Friday and you were on the job 
Tuesday, Wednesday and Thursday whenever you were, is that correct ? 
A. Not all the time. 

Q. Well, then, many times? A. Many times, yes. 

Q. So you didn't have much opportunity to spend at the mine, did 
you? A. Well, I spent quite a bit of the time there. 

Q. Well, how could you spend any time there if you were traveling 
Monday and Friday during the week? A. Well, I usually went down to 
the mine before I left on Monday, and I would usually come back, a lot 
of times would come back Thursday, and I would go down to the mines 
Thursday, Friday and Saturday. 

Q. You were working a full time job and running both jobs at the 
same time? A. Well, I don't know whether you would say a full time 
job at the mines, I had the other fellow there also. 

Q. Were you the mine foreman? A. Mine foreman. 

Q. You had quite a responsibility, did you not? A. Well, not for 
that so many men there. It wasn't too hard to take care of. 

Q. What kind of a mine was it? A. What do you mean by what 


kind of a mine? 


_ Q. Was it a deep mine, an open mine or a slope mine? A, A deep 
mine, drift. 


Q. Who checked it for safety, etc. when you weren't there? A. Well, 
I had an extra man if I wasn't there to look after it. 

Q. Well, when would you get him? Just if you weren't there he 
would be employed, is that it? A. He worked there all the time. 

Q. He did? What was his name? A. I was just sort of an over- 
seer over him, 

Q. What was his name? A. What? 

Q. What was his name? A, Baker. 

Q. What's his first name? A. Walter. 

Q. Is he listed on the payroll here? A. Yes. 

Q. Does he have aforeman paper? A. Now I don't know. 
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Q. Well, who had the responsibility of the mine ? You were the one 
who had the right to see if these men were properly taken care of when 
in the mine as a mine foreman. You have to pass an examination, do you 
not? <A. Yes, sir. 

Q. It's given by the State of Pennsylvania? A. That's right. 

Q. Were you the only one at the mine with foreman papers at that 
time? A. I believe I was. | 

Q. So during the time you were absent there was nobody there who 
had passed the test as required by the State of Pennsylvania as far as the 
safety of the mine is concerned, is that right? A, Well, we didn't have to 
have a man with papers there. It was classed as an ungassy mine. 

Q. But Baker took charge when you weren't there ? | A. Baker. 

Q. So it's safe for me to say that during five days of every week 
from January through June of 1946 you were working for the State of 

Pennsylvania seven and one-half hours a day, thirty seven and one- 
half hours a week, is that correct? That is exclusive of travel time, is 
that correct? A. I would say it is. 

Q. So five times seven and one-half is thirty seven and one -half 


hours you were on the job, and some days it required you to travel some 
hours to get to your job when you were employed by the state, is that 
correct? A. What's that? 

Q. Some of these places where you went, you would leave your home 
in the morning, you couldn't get there in fifteen minutes, could you? 
Suppose you had to go to Cumberland County in 1946? A. | I wasn't down 
in Cumberland County. | 

Q. Well, what counties did you go to between January and June, 
1946? A. Well, mostly Cambria, Bedford, Somerset. : 

Q. Will the records of the State of Pennsylvania reflect your em- 
ployment of where you were between January and June of 1946? A. I 
don't know. | 


Q. Well, did you have to make reports of what you did every day ? 
A. Yes. 
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Q. You have to make reports to the state, do younot? A, Yes. 
Q. And those records would be on file in the auditor's office in 
Harrisburg, Pennsylvania, would they not? A. Yes. 
Q. Those records would reflect where you were from January 
through June, 1946? A. Yes, sir. 
Q. Those records would reflect what you did from Monday through 
Friday every week day that I mentioned, is that correct? A. Yes. 
Q. Will you refresh your recollection and try to indicate for the 
record what counties you went to between January and June, 1946? 
A. I couldn't tell you offhand. 
Q. Then you don't know. A. No. 
Q. So whether you were close to home or some distance from home 
you don't know, is that correct? A. Well, I couldn't tell you. 
Q. You don't know? A. No. 
Q. Whether you were in Allegheny County or Luzerne County or 
Lackawanna County or Erie County you don't know? A. No. 
Q. So you are in no position to testify as to where Andy Danti was 
during that period, is that correct ? 
BY MR. GREGG: Iobject. There was no question asked of this 
witness where Andy Danti was. 
BY MR. CAREY: Well, he reflects he was employed by him 
and he said he saw him quite often. 
BY MR. GREGG: Your objections throughout, Mr. Carey, 


indicated let the records speak for themselves. I submit they still 


speak for themselves. 
BY MR. CAREY: 

Q. Well, I'll ask you to answer over the objection. A. Well, I 
seen Andy on Mondays, usually on Mondays, before I left, and I saw him 
on the week-ends. 

Q. But you didn't see him at the mines Tuesday, Wednesday and 
Thursday, did you? A. Well, not always, no. 

Q. Because you don't know where you were in 1946, isn't that 
correct ? 
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BY MR. GREGG: I object. He has already answered where 
he was. 
BY MR. CAREY: Well, I'm entitled to find out where he was 
in 1946. 
BY MR. GREGG: He has already answered your question as 
well as he can, Mr. Carey. He has indicated that he was employed as 
an auditor and his job involved some traveling and when you say he 
doesn't know where he was you are saying that he doesn't know exactly 
what counties he went to. : 
BY MR. CAREY: That's what I would like to know, where he 
was during the period in 1946 from January through June. | 
BY MR. GREGG: You mean what specific counties he visited ? 
BY MR. CAREY: That's correct. i 
Q. Where were you in February, 1946, what counties did you cover ? 
A. I don't know. I would have to look up my records. 
. How about March? A, The same. 
. April? A. The same. 
. May? A. The same. 
June? A, The same. 
. January? A. The same. 
. Who was the auditor general at that time? A. Clair Ross. 
- In 1946? A, Oh, in 1946? No. 
. Clair Ross was a Democrat, as I remember. A. Well, you 
had a Democratic auditor in there before. 
Q. In 1946? A. Yes. 
Q. Who was the Auditor in 1946? A, Wagner. 
Q. Harold J. Wagner? A. Yes. 
Q. Who was your immediate supervisor in 1946? A. In 1946? 
Q 


. Between January and June? 


BY MR. GREGG: I object. The question has no probat ive 
| 


BY MR. CAREY: It goes to his credibility. 
Q. Who was your immediate supervisor in 1946? i you can recall? 
A. I believe it was Harry Turrel. 
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Q. Where does he live? A, I don’t know where he lives now. 

Q. What was his specific title, do you recall? A. He was the 
head of the county audits. 

Q. Was his office located in Harrisburg? A. Yes. 

Q. Where was his home county, do you know? A. I don’t know. 

Q. You don't know where he came from? A. No. 

Q. Who kept these records? For instance, in June -- I would like 
to have these marked from January, 1946, through June, 1946, as 
Defendants' Exhibits 1, 2, 3, 4, 5, 6; the numbers will conform to the 
first month and second month in chronological order. Also included will 
be Defendants’ Exhibits 7, 8, 9, 10, 11 and12. This addition is being 
made because the payroll records cover a two-week period only, so the 
identification number will start in January, January 1-15, and go through 
to June 30, 1946. (The exhibits are marked by the Reporter). I show you 
Defendants' Exhibit No. 1, Mr. Cocho, and ask you what that is? What 

is that one page? A. That's where the company kept its report of 
employees. 

Q. Is this a list of all employees carried by you during the period 
January ist through January 15th, 1946? A. Yes. 

Q. On Defendant's Exhibit No. 1, is the name Andy Danti carried? 
A. Yes. 

Q. Is this the plaintiff in this particular litigation? A, Yes. 

Q. He worked every day the mine worked during that period, is 
that correct? A. Yes. 

Q. I show you Defendant's Exhibit No. 2 and ask you, what is that, 
and for what period? A. Second half of January, 1946. 

Q. Is that a list of all the employees that worked at your mine 
during that period? A. Yes. 

Q. Is the name Andy Danti carried on Defendant's Exhibit No. 2? 
A. Yes. 

Q. That is the same man who is the plaintiff in this particular 
action? A. kis. 

Q. I show you Defendant's Exhibit No. 3 and ask you to identify that 
for the record? A. First half of February, 1946. 
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Q. That is a list of all employees who worked at yoar mine during 
that period? A. Yes. 

Q. Is the name Andy Danti carried on Defendant's Exhibit No. 3? 
A. Yes. | 

Q. it shows him working during that period, is that eee 
A. That's right. 

Q. That is the plaintiff in this particular action, is that correct ? 
A. That's right. 

Q. I show you Defendant's Exhibit No. 4 and ask you to identify 
that for the record? A. Second half of February, 1946. 

Q. Does the name Andy Danti, the plaintiff in this particular action, 
appear on that particular list of employees? A. Yes. | 

Q. I shows him working during that pericd, is that correct ? 
A. Right. 

Q. I show you Defendant's Exhibit No. 5 and ask you to identify 
that for the record, Mr. Cocho? A, It's the same. 3 


Q. For what period? A. First of March to the fifteenth, first 


half. 

Q. Is the name Andy Danti carried on Defendant's Exhibit No. 5? 
A. Yes. 
Q. Is that the plaintiff in this particular action? 4 Yes. 

Q. Does it show him working during that period? A, One day. 

Q. What day was that? A. March ist. 

Q. He didn't work any other time during that period is that 
correct? <A. No. 

Q. I show you Defendant's Exhibit No. 6 and ask you lt identify 
that for the record? A. The second half of March. 

Q. A list of all the employees of the company during that period? 
A. Yes. 

Q. Is the name Andy Danti carried on that page ? A. Yes. 

Q. Does it show him working at all during that period? A. No. 

Q. No time at all? A. No. ! 
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Q. I show you Defendant's Exhibit No. 7 and ask you for what period 
does that cover? A. That's April. 
. April what? <A. The first half. 
. Of 1946? A. 1946, yes, sir. 
. Is the name Andy Danti carried on that particular page ? 


. Does it show him employed at all during that period? A. No. 
. Is there a "Q" after his name in the first block? A, There is. 
What does "Q" indicate to you? A. Well, it must be quit 7/10/46. 
Q. I show you Defendant's Exhibit No. 8 and ask you what that is? 
A. Second half of April. 
Q. Does the plaintiff's name, Andy Danti, appear on the employ- 


ment record during that period? <A. No. 
Q. What other period does Defendant's Exhibit No. 8 cover? 
A. May ist and May 2nd half. 
Q. The entire month of May? A. Yes. That was when we had 


the trouble. 

Q. Is Andy Danti, the plaintiff's name, carried on Defendant's 
Exhibit No. 8 at any place? <A. No. 

Q. I show you Defendant's Exhibit No. 9, and what is Defendant's 
Exhibit No.9? A. First half of June, 1-15, that the employees worked. 

Q. Is that a list of all employees who worked for your company 
during the first half of June, 1946? A. Right. 

Q. Is the plaintiff's name, Andrew Danti, carried on this page at 
any place? A. No. The space is vacant... 

Q. Yes, or no; I didn’t ask for an explanation. A. Well, you asked 
for explanations on the job. 

Q. I asked you if his name is onthere? A. No. 

Q. I show you Defendant's Exhibit No. 10 and ask what that is, and 
what period it covers? A. Second half of June, 1946. 

Q. Is the plaintiff's name, Andrew Danti, on that particular 
Exhibit No. 10? A. No. 
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Q. I show you Defendant's Exhibit No. 11, Mr. Coc ho, and ask you 
what is that? A. This sheet was the vacation payroll made up. 

Q. Over what period? What period is embraced by that sheet ? 

A. June 1, 1945 to May 31, 1946. 

Q. I ask you if the plaintiff, Andrew Danti's name appears or is 
contained in Defendant's Exhibit No. 11? A. Yes. 3 

Q. What does it indicate? A. Well, it indicates the amount of 
vacation pay. 

Q. For what months? A. June, July, August, September, October, 
November and December, 1945, and January, February and March. 

Q. Was he paid any vacation pay for March, 1946? A. No. 

Q. Was he paid any vacation pay for April, 1946 ? A. No. 

Q. Was he paid any vacation pay for June, 1946? A. No. 

Q. Is there a notation in the March column of a vacation pay, and 
if so what does it say? A. It says "Quit Mar. 1". 

Q. Now, all these records I have shown you, Mr. Cocho, these are 
the records of the earnings of all the employees of your coal company 
during that particular period, is that correct? A. That's right. 

Q. It's also a record of the vacation pay of all your employees 
for the period June 1, 1945 through June 30, 1946? A. Right. 

Q. And these records are kept in the regular course of the business, 
is that correct? A, Right. 

Q. And by whom are they kept? A. Well, they were aac by the 
Office. 

Q. By whom? A, By the company. 

Q. By whom? A. Well, they were -- the girl put the time in. 


Q. Whose writing is this on these various records? A. This 


here writing here was Betty Jane's, my daughter. 

Q. Did she work at the mines, in the office? A. Part time. 

Q. Where would she get the information that she would put on 
these particular records? A. I don't know where she ae that informa- 
tion. She didn't get it from me. 
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Q. Well, are these records kept in an accurate fashion? A, What 
do you mean accurate? They were kept in the docket. 

Q. Well, is this a proper record of the moneys paid your em- 
ployees during that period? A. Sure, it's a proper record. 

Q. And your daughter kept those records, is that correct? 

A. She kept the time and put in there and paid out according to that. 

Q. And where did she get the information that she put on these 
records? <A. Well, we get the records from the small book that the 
foreman turns in or the superintendent. 

Q. You have other records other than these records which will 
reflect the time of your various employees during the period June, 1945 
through June, 1946? A. I don't know whether you would be able to find 
them there. They had a small book. 

Q. What I am trying to determine is, this information put on these 
records by your daughter is kept in the regular course of business ? 

A. Yes. 

Q. I was given to her by some one else, is that correct ? 
A. Yes. 

Q. She had to get it from somebody? A. Well, not everything, no. 

Q. Well, she would. .. A. She could have made this notation 
on here, in other words not to pay any vacation pay. . . 

Q. I'm not talking about any specific notation; I'm talking about 
all information, I didn't ask you about a specific notation or entry. I 
asked you about all the information. Where did she get that? A. She 
got it from the man that turned it in, whether it was the superintendent, 
foreman or whoever it was. 

Q. Who was your superintendent? A. Baker. 

Q. And the wage records -- how was that done? Did the superin- 
tendent tell your daughter that so and so had worked a certain day and 


was entitled to so much a day, or how did she get it? A. Well, the men 
that loaded coal was on a tonnage basis. There would be a weigh sheet 


turned in. 
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Q. That's what I mean. A. She got it off that sheet. 

Q. She got the information from somebody else. She wasn't 
in contact with these men. She didn't say to the men "How, many tons 
of coal did you mine today"? did she? A. No. : 

Q. She got it from some one else? A. She got it = the tonnage 
basis she got it off what-you-call him. . . | 

Q. The entries she made here were secured from somebody else ? 
A. Yes, 

Q. Whose writing is on this tablet page attached to thefendant’s 
Exhibit No. 11? Whose writing is this? A. I don't know whose writing 
that is. It isn't my writing. : 


Q. Do you know whose writing that is, "An Sie reports Mar. 
1, 1946 that he is unable to resume work. How is he paid.'’ And after 
that is written "None". That's two different writings. Is there two dif- 
ferent writings ? Would you agree with that? I am now referring to 
Defendant's Exhibit No. 11. A. Yes, that's two different writings, no 


question about that. 

Q. Whose writing is it that says None’? Whose writing is it that 
asks the question? A. I don't know. 

Q. Well, would you agree that these questions were written 
presumably by the one who figured the vacation pay? A. Well, I 
couldn't say for sure. 

Q. Well, there are four -- there are three Pe on this loose- 
leaf tablet page attached to Defendant's Exhibit No. 11, are there not ? 

A. Yes. 
Q. They all make reference to vacation pay, do they not? A, Yes. 

Q. The questions are written in one hand and one type of writing, 
and the reply in a different type of writing, would you agree to that ? 

A. Yes. 

Q. Now, can you tell us for the record who wrote those que stions 
and who wrote the replies or responses? Is any of that your writing ? 
A. No, 
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BY MR. GREGG: 
Q. You shook your head; do you mean you don't know? A. No, 
1 don't know whose writing it is. 
BY MR. CAREY: 
Q. Well, it's not your daughter's writing, is it? A. It don't look 
like it to me. 
Q. Is it Mr. Baker's writing? A. I don't know Baker's writing. 
Q. Well, who else was keeping your records other than your 
daughter during this period? A. Well, Baker had access to the record. 
Q. Well, who else kept the records other than your daughter, if 
any one did? A. The daughter, then I had another girl in there. It 
don't look like her writing either. 
Q. What was her name? A. Well, her name is Helen Markovich 


Q. Does she live here or does she lives in Twin Rocks? A. No, 
she lives in Nanty Glo. 


Q. Are any of these records here kept by Mrs. Markovich that 
you identified, running from Defendant's Exhibit No. 1 to 11? 
A. No, I wouldn't say that early. They might have been later on. 
Q. Well, who kept those records, can you tell us that? You were 
the president? A. Well, I kept the records down there and the girl put 


the time in. 

Q. You kept the records? A, Yes. 

Q. Well, where did you get the information? A. Ikept the records 
in the office and the man that weighed the coal, turned in the weigh slip, 
and as far as the company work was concerned they turned it in on com- 
pany time, and they turned it in on a book to the girl. 

BY MR. GREGG: Mr. Carey, I think when he said he kept the 
records, he meant he kept them physically, not that he made the entries. 
A. Yes, that's right. 

BY MR. CAREY: 

Q. Well, the reason I asked that, I was under the impression -- 

I may be wrong, you correct me if Iam --I thought you said your daughter 
kept the records and she got them from a man at the mine. 
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BY MR. GREGG: You asked who kept them and he misconstrued 
the word "kept". 
BY MR. CAREY: 
Q. Are you now changing your testimony, that your daughter didn't 
keep all these records? A, Icouldn't say... 
Q. Iam referring to Defendant's Exhibits 1 to 12. 
BY MR. GREGG: You mean made the entries? 
BY MR. CAREY: Yes, these records, Defendant's Exhibits 
1 through 12. 
BY MR. GREGG: When he says "kept the records" he means 
who made the entries, whose handwriting is it that ar the 
entries. 
BY MR. CAREY: 
Q. Whose handwriting is it on Defendant's Exhibit No. 7, after 
the plaintiff's name, Andrew Danti, in which the "Q" was written? Whose 
writing is that? A. I don't know who put the "Q" in but "Andrew Danti", 
that's my writing, I am pretty sure. 
Q. Is that your "Q" onthere? A. No. 
BY MR, GREGG: 
Q. Is that your letter 7-10-46"? A. Yes, that's ay writing. 
That looks like my writing. 
Q. But not the "Q'"'? A. No. 
BY MR. CAREY: 
Q. You didn't make that nQ"? A. It don’t look like a 2"Q" to me . 
that I put on there. I'll say I put this on. 
Q. You say you put the No.8 on? A. Yes. 
Q. And put the plaintiff's name "Andrew Danti" in the proper 
place? A. Yes. | 
Q. You admit you put the date July 10, 19460n? A. | I am pretty 


Q. But as to who put the "Q"... A. As to who put the "Q"I 
couldn't vouch for that. 
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Q. Did you have any other men that quit during the year 1946 
that you know of ?. A. Well, I don't know. We had them coming and 
going. My memory is not that good to go back that far. 

Q. But you have gone back thirteen years today as far as the 
plaintiff is concerned, have you not? <A, I don't know whether I have 
or not. 

Q. Well, are you unsure of what you testified as to here today? 
A, Ithink what I told you, that's about the best I can recollect. 

Q. You can remember as to the plaintiff, Andrew Danti, but you 
can't remember other things, is that correct? A. I don't have too bad 
a memory, if that’s what you are alluding to. 

Q. I'm not alluding to anything, I'm merely asking you questions. 
But your memory is good, is that it? A. Well, not too bad. 

Q. I show you here No. 13 on Defendant's Exhibit No. 6, period 
March 16th through March 31st, 1946. The name "Andrew" -- what's 
that name ? A. Holodyna, H-o-l-o-d-y-n-a. 

Q. During that entire period an ''A" is listed every day the mines 
worked, is that right? A, That's right. 

Q. I show you No. 14, what name is that? A. Sam Howanis. 

Q. That is Defendant's Exhibit No. 6 and covers the period second 
half of March, is that correct? A. That's right. 

Q. And he's listed with an "A" after his name during the entire! 
period the mines worked, is that right? A. That's right. 

Q. I ask you to look at the period -- I ask you whether they are 
listed in the period June 16, 1946 -- are 13 and 14 listed on Defendant's 
Exhibit No. 10? A. June 16th, did you say? 

Q. Yes, Defendant's Exhibit No. 10. A. Who do you want? 

Q. Nos. 13 and 14, Holodyna and Howanis. A. They aren't on 
there by the looks of it. 

Q. Now I show you Defendant's Exhibit No. 11, which is the record 
which covers the vacation period from June 1, 1945 to May 31, 1946, and 
ask you to look up, to look up Andy Holodyna. Is that the same man you 
just looked at on Defendant's Exhibit No. ... A. Yes. 
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Q. And is there any notation after his name about quitting? 
A. About quitting ? 

Q. Yes. A. No. 

Q. There wasn't? A. No. 

Q. What is that? A. Wait a minute. I was in the second half. 

Q. What does it indicate? What does that say? A. This one 
here, you mean? oo ook eS Saxe | 

Q. Yes. A. Yes, it says "Quit Oct. 26". 

Q. I show you "Joe Vasilko" on Defendant's Exhibit 11, and ask 
you if there is any entry as to him about quitting? A. Yes. 

Q. What does it indicate? A. "Quit Oct. 4". | 

Q. I show you the name "Floyd Cramer", Defendant's Exhibit No. 11. 
Is there any notation as to him about quitting? A. Yes, "Quit Dec. 5". 

Q. What does that indicate to you, the three names I just asked you 
about, Holudyna, Vasilko and Cramer, on Defendant's Exhibit No. 11? 

A. Well, according to the records they quit. : 


Q. And those records are accurate, are they not? A. Supposed 
to be. : 
Q. So the way in which you keep a record of when these men quit 
is by putting it on the vacation page, Defendant's Exhibit No. 11? Do you 
not? A. Well, I wouldn't put it on the vacation slip. I would put iton. . . 
Q. No, I mean what was done in this particular case? A. Accord- 


ing to that it was done. | 
Q. And these records are kept under your custody, in your custody? 
A. Yes. 
Q. So that is where you would get the information as to when these 
men quit, by referring to Defendant's Exhibit No. 11, would you not ? 
_A. Inever referred to the record when they quit as far as that is con- 
cerned, 
Q. Well, can youremember? A. If they told me they quit... 
Q. If somebody came-in and asked you thirteen years later when 
John Doe quit, you would be able to tell him the specific date? A. No, 
no, I couldn't. | 
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Q. How would you get that information? A, The only way you 
could get it would be get it off the records. 

Q. From Defendant's Exhibit No. 1, which is the record of these 
men working for you, is that correct? A. Right. 

Q. It would be impossible for you to recall thirteen years unless 
you went to the record, isn't that correct? Answer yesor no. A, Re- 
peat the question. 


Q. (Question repeated by the reporter as follows: It would be 


impossible for you to recall thirteen years unless you went to the record, 
isn't that correct?) A. Well, not on every one, 
Q. When was Stanley Kengersky hired by you? A, I don't know. 
Q. When did John Botnyk start to work for you? A, I don't know. 
Q. When did Joseph Manyak start to work for you? A. Do you 
want the exact day ? 
Q. That's correct. A. Well, I couldn't give you the exact date. 
My memory isn't that good, 
Q. That’s right, you would have to refer to your records, wouldn't 
you? A. Yes. 
Q. What is your first name, Mr. Cocho? A. Michael. 
Q. What is your middle initial? A. R. 
Q. Are you the M. R. Cocho who is listed here the period of May 
1-15, 1946 on Defendant's Exhibit No.8? A. Yes. 
Q. Does that record indicate that you worked seven hours on the 
first, seven hours on the second, seven on the third? A. Yes. 
Seven on the sixth? A. Yes. 
Seven on the eighth? A. Yes. 
Seven on the ninth? <A. Yes. 
. Seven onthe tenth? A. Yes. 
. Seven on the thirteenth? <A, Yes. 
Seven on the fourteenth? A. Right. 
Seven on the fifteenth? A. Wait a minute. Yes. 
When did you do your job for the state? A. I was on vacation. 
How much vacation did you get? A. Three weeks. Further- 
more, my job, if you want to know something about my job... 
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Q. No, I'm not interested in it. 

BY MR. GREGG: There's no question before you. A. Well 
you're talking about me going out every day. 

BY MR. GREGG: Mr. Cocho, don't answer any question 
unless counsel asks you a question. 

BY MR. CAREY: 

Q. There's an M. R. Coco listed on Defendant's Exhibit No. 7 
during the period, April 1-15, 1946, shows him employed seven hours 
during ninth, tenth, eleventh, twelfth, thirteenth and +ayecnthy is that you? 
A. My name is not Coco. 

Q. Cocho. A. Right. 

Q. Do those records reflect the time you put in at that mine, 
Defendant's Exhibits 1-12, inclusive? The amount of hours? A. Yes. 

Q. Well, are these records accurate in showing the number of 


? 


hours you worked at this mine in question from June, 1945, through June, 
1946? A, Well, a lot of time I didn't put any time in, 

Q. Answer the question first. Do these records accurately reflect 
the amount of time spent by you at the coal mine from June, 1945 to June, 

1946? A. June, 1945? I would say not. 2 

Q. Well, what are these records? For instance I'm looking at 
Defendant's Exhibit No. 3. It shows you working four pore A. That's 
on a week-end, 

Q. On the 14th and four hours on the 15th? A, m0 That I got 
paid for. | 

Q. Defendant's Exhibit No. 2 shows you working on the 30th, 31st ? 
A. The same. 

Q. Is it not true, Mr. Cocho, you were never around this mine at 


all, that you were working at your job in Harrisburg? A. I disagree 


with you. 
Q. Answer the question yes or no. A. The records show there 
when I worked. The four hours there ? | 

Q. Yes. A. That's record time, and there was a lot of times I 
was down there I didn’t put any time in because we were just starting off 
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in 1945 and 1946 and we were trying to keep the expenses down. The 
records here show every time there was any hours I was paid for. 

Q. Now, I see the name "Betty Jane Cocho". A. Right. 

Q. Isee the name "Betty Jane Cocho" on several Exhibits 1-12; 
is that your daughter? A. That's right. 

Q. Was she carried on the payroll sheets running from Defendant's 
1 through 12 exhibits, when she actually worked as your bookkeeper ? 
A. i any time shows on there she got paid for it; if no time shows on 
there she done it free, gratis. 

Q. Do these records reflect who else kept your records besides 
Betty Jane, your daughter? A. Well, when we started off -- this is my 
writing, this here writing here. This is her writing. 

Q. Who was the one that set the policy for this mine? Who was 

the one that made the final decisions? A. Well, I did the most of it. 

Q. I anybody inquired as to how much vacation pay a certain em- 
ployee was to get it would be you that would make that final determination, 
wouldn't it, Mr. Cocho? Isn't that afact? A. The girl would figure up 
what they had coming. I didn't do too much of it after. 

Q. I mean you were the one that told them how these men were to 
be paid for vacation pay, isn't that correct? A. Well, we had a union 
scale. 


Q. Iam aware of that, but weren't you the one that told them how 


they were to be paid? If some one in the office would ask they would have 
to come to you, would they not? A. Yes, me or Baker. 

Q. And you still can't identify the writing on Defendant's Exhibit 
No. 11 on the tablet sheet attached to Exhibit No.11? A. No, I can't. 

Q. Is any of that your writing? A. No. 

Q. Is it your daughter's writing? A. No. 

Q. Is it Baker's writing? A. Well, now, it could be Baker's, but 
I couldn't say for sure. 

Q. What is Baker's first name? A. Walter Baker. 

Q. Where is he? A. He's in Twin Rocks. 

Q. Is he employed at the coal mine now? A. No, he's out of it. 


49 

Q. You don't know whether that is his writing or not, is that correct ? 
A. I couldn't say for sure. i 

Q. Well, who else kept the records other than you and your daughter 

and Mr. Baker? A. Well, Monfordini, he kept a record. 

Q. Did Monfordini keep back in 1946? A. You mean on this? 
No, not on this. 

Q. Iam referring to this specific period? A. No. 

Q. Can you remember who kept those records during that period? 
A, Outside of this I would say it was me and this is my daughter's writ- 
ing. , | 
Q. Would you say all the writing from Defendant's Exhibit 1 through 
11 on the big payroll sheets is your daughter's writ ing? ‘ that correct ? 
A. All the writing from when? 

Q. From January 1, 1946 through June 30, 1946, is sone daughter's 
writing? A. No, the biggest part of this writing is mine. 

Q. Whose... A. The only writing she's got in here is this. 

Q. Who wrote the word "quit" in there, on Defendant’: s Exhibit 11? 
A. Well, it looks like her writing. 

Q. That is your daughter? A. Yes. This is the éeihs one she 
started on. 


Q. Mr. Danti's name, the plaintiff in this action, doesn't appear on 
your records any place other than -- after April 15, 1946, is that correct ? 


A. His name appears there. 

Q. That's what I say, April 15, 1946, Defendant's Exhibit No. 7? 
A. His name is on there, that's all. 

Q. That's the last place it occurs in your records? A Yes. 

Q. There's an entry there "Q" July 10, 1946, after his name ? 
A. Right. 
REDIRECT EXAMINATION 
BY MR. GREGG: 

Q. Mr. Cocho, you have two types of records here on' these big 
sheets: One is the record of the official payroll, the amount of hours a 
man worked and the amount of pay he was entitled to and he did receive, 
which is kept on a daily basis and on a basis of every fifteen days? A. Yes. 


Q. Now, the other set of records that we have here are the two 
sheets pertaining to the vacation pay and vacation entitlement of your 
various employees? A. Right. 

Q. Now, is it proper to say that the payroll records of your em- 
ployees were kept, these records here were kept from records furnished 
to the bookkeeper from the daily journal entries or records of the men 
working for the company? A. Yes. 

Q. And your bookkeeper transferred the information from those 
daily journal entries to this official record? A, Right. 

Q. And these are the records that you make reference to whenever 
the two-week pay period came up and the basis upon which you paid the 
men? A, Yes. 


Q. Now, can you tell me of your own recollection whether the pay- 
roll records indicate the date on which a man quit, or do the payroll 
records contain notations of a man quitting his job? A. Well, according 


to that there’s some notations on there. 
BY MR. CAREY: I suggest the witness answer yes or no, 
BY MR. GREGG: 

Q. Iam referring to the payroll records themselves, not to the 
vacation record -- to the payroll records themselves. Are there notations 
kept on the payroll records as to when a man would quit, or the date the 
man would quit? A, Well, I never marked any as quit, I don't know. 

Q. All right now, I'll refer you to official payroll record for the 
period August. .. A. Second half. 

Q. Second half of August, 1946. Irefer you to line No. 7 and line 
No. 8. There are notations there, are there not? A, Right. 

Q. "Quit"? A. Right. 

Q. Now, again I refer you to official payroll record for the second 
half of August, 1946, and refer you to line No. 22. Again the entry "Quit" 
appears, does it not? A. Yes. ; 

Q. And after the entry "Quit" appears there's no longer any time 
record kept of that particular employee? A. No. 
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Q. Would you say that would be generally true of the employees' 
payroll records? A. Yes. 

Q. And now there are also notations indicating "Quit" on the pay- 
roll records. Can you tell me the purpose for the entries on the pay- 
roll records? Why is the entry made on the payroll records ? A. Well, 
somebody. . . | 

Q. I mean on the vacation records, pardon me. Why is there an 
entry made on the vacation records? A. So they don't continue paying 
the vacation pay any longer. 


Q. All right, now, would you say that the entry of a ee em- 


ployee on the vacation records would be made on the same date that the 
man stopped working, or sometime subsequently, when information was 
obtained from the aio records? A. Well, it was probably subse - 
quently. 

Q. In other words, these entries are not made at the same time 
that the transaction occurs? A, No. 

Q. Because the payroll record is only looked at once a month, is 
itnot? A. Thafts right. 

Q. Now, can you recall, Mr. Cocho, of your own gas recollec- 

‘tion at this time, when it was that your company no longer kept Mr. Danti 
on its records as an employee, or when it was that he actually quit? Can 
you recall that of your own personal knowledge, without any reference to 
any records ? 

BY MR. CAREY: Objection to that because the records speak 
for themselves. A, Well,... 
BY MR. GREGG: 

Q. Now, this is without reference to looking at any records. Can 
you recall it of your own recollection? A, Well, he never told me when 
he quit. Now, if he told someone else I don’t know anything about it. 

Q. Irefer you to -- would you look at Defendant's Exhibit No. 7, 
which is the payroll record for the period ending on. . . A. No. 9 it is. 

Q. I want No. 7. Look at the record for the payroll record for the 
period ending April 15, 1946, Defendant's Exhibit No. 7, Line No. 8, which 
shows Andrew Danti's name, and the date 7-10-46. A. Yes. 
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Q. Does that date have any significance to you at this time? 

BY MR. CAREY: Objection. Let the records speak for 
themselves. 

BY MR. GREGG: 

Q. Does that refresh your memory? A. That looks to me like 
the date he quit. 

Q. The date that he notified you that he quit ? 

BY MR. CAREY: Just a moment. He says Danti never notified 
him. He just testified to that. 

BY MR. GREGG: I just asked him to refresh his recolletion 
by looking at this record. 

BY MR. CAREY: If you recall, Mr. Gregg, you asked him 
and he says Danti may have told some one else, but he said he never told 
him. 

BY MR. GREGG: That's right, Mr. Carey, but Iam asking him 
if he can recall of his own personal recollection. At this time I have asked 
him to make a reference to this particular document and to this particular 
date, and to ask him what the significance of that particular date is. He 
has just answered that date means to him that that is the date Danti 
notified him that he was no longer returning to work. 

Q. Is that right? A. That's right. 

RECROSS EXAMINATION 

BY MR. CAREY: 

Q. On Defendant's Exhibit No. 7, you didn't make that entry, did 
you, 7-10-46"? A. That's my writing there, and this is my writing. 
That "Q",I... 

Q. That "Q" was not yours? 

BY MR. GREGG: He didn't say that, Mr. Carey. A. I didn't 
say it wasn't mine. 

BY MR. CAREY: 

Q. It doesn’t look like your writing,.does it? A. It doesn't look 
like my writing, but... 

Q. Was that entry put in later than this? A. Later than what? 
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Q. Later than this was written, than the name itself? This was put 
in after, was it not? A. It could have been. 

Q. That's right. Now, Defendant's Exhibit No. 7, if "Q. 7-10-46" 
indicates he quit at that time, will you look at Defendant's Exhibit No. 11 
and tell me what significance "Quit Mar. 1" has to you after Andy Danti's 
name? A. Well, that's the girl's handwriting in my what-you-calFit. 

Q. Well, what significance, what does that indicate to you? 

A. Well, it says "Quit, March 1," on the record there. : 

Q. Well, what does that indicate to you? Answer the question. 
A. I told you, it says "Quit Mar. 1." 

Q. Well, what does that indicate to you? A. Well, he couldn't 
quit... | 

Q. No, No... A. March Ist. 

Q. I'm not asking you that; I'm asking you, what does that indicate 
to you, "Quit Mar. 1''? What does it indicate to you? A. According to 
the girl's record she put on there she said he quit. 

Q. On March 1st? A. March Ist. 

Q. Is that what it signifies to you? A, Well, according to the 
record, 

Q. That's right. That's all I have. 

RE-REDIRECT EXAMINATION 
BY MR. GREGG: 


Q. Mr. Cocho, you never told your daughter to make the entry 
March ist, did you? A. No, I didn't. : 

Q. And you don't know where she got the information? A. No. 

Q. Could that information mean she was just terminating his 


vacation... i 
BY MR. CAREY: Objection. I strenuously object to that, Mr. 
Gregg, because the record speaks for itself. You are now asking the 
witness to interpret his daughter's mind. 
BY MR. GREGG: You just asked him, sir. 
Q. Could that record also indicate that she was merely terminat- 
ing his vacation credits? “A. It could have. 
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Q. And to you what does the entry mean, more likely? A. Well, 
as far as I was concerned, Mr. -- even if that was on there Mr. Danti still 
had his job. 

Q. Would you say that that entry was anerror? A. I would say it 
was. She put that on there more to make sure she didn't overpay him 
something on vacation pay. 

RE-RECROSS EXAMINATION 
BY MR. CAREY: 

Q. Every other item on these records, Defendant's Exhibits 1 
through 12 are correct except this one particular item, is that right? 

A. Well, I couldn't say some of those other ones were right too because 
you know during 1944, 1945 and 1946 -- 1945 -- you had your employees 
frozen and if you had hired some man and some guy said you stole him 
from another company you got in dutch that way, so you hired him and if 
the guy squawked, he turned around and went back to work at the other 
place because of the conditions there. 

BY MR. GREGG: Mr. Cocho, you have the right to read the record 
after it has been transcribed to make sure that the answers the reporter 
transcribes are true answers that you gave. You can, however, waive 
that privilege and I would recommend that you do so and that we permit 
the transcript to be filed as prepared by the reporter, that is, if Mr. 
Carey will so stipulate. 

BY MR. CAREY: I will stipulate that. 
DEPOSITION CLOSED 


[ Stenographer's Certificate] 
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[Filed April 13, 1960] 
PRE-TRIAL PROCEEDINGS 
April 12, 1960 

Action for retirement pension benefits under United Mine Workers 
of America Welfare and Retirement Fund. 

UNDISPUTED FACTS: 

The UMW of America Welfare and Retirement Fund of 1950 was 
established pursuant to the Bituminous Coal Wage Agreement of March 5, 
1950. Under date of Sept. 10, 1952 P filed application for retirement 
pension benefits, which application was received by the D trustees October 
13, 1952. P's application was denied Feb. 26, 1953. : 

At the time P's application was received by D trustees eligibility 
for pension was governed by Resolution 10 of the trustees, which provided 
that applicant: | 
1. Must have been 60 years of age or over at the time of application. 
2. Must have had 20 years service in the coal industry. 


3. Must have been employed in the coal industry for 1 year immedi- 


ately preceding retirement. 
4. Must have retired subsequent to May 28, 1946. 
At the time of the denial of P's application, eligibility for pension 
was governed by Resolution 30 of the trustees, which Ereriee that applicant: 
1. Must have been 60 years of age or over. 
2. Must have had 20 years service in the coal industry within the 
25 years immediately preceding his application. 
3. Must have retired following a period of regular employment in 
the coal industry and 
4. Must have retired after May 28, 1946. 
P was 60 years of age on Sept. 9, 1952. 
PLAINTIFF contends that he was eligible under either Resolution 10 
or Resolution 30; that he met the age requirement, that he vas regularly 
employed in the coal industry for 30 years immediately preceding his re- 


tirement and that he was regularly employed in the coal industry immedi- 
ately prior to May 29, 1946 and retired thereafter. More specifically P 
claims that he was regularly employed in the industry until approximately 
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July 10, 1946, when he reported that he would be unable to return to his 
work due to his physical condition; that he worked on March 1, 1946; that 
on or about March 2, 1946 he suffered a heart attack; that he was carried 
on his employer's rolls as absent until March 29, 1946; that the entire 
industry went on'strike on April 1, 1946, which strike did not terminate 
until June 1, 1946, after which P did not return to active employment, but 
that it was not definitely determined by either P or his employer that he 
was not going to be able to continue further employment until on or about 
July 10, 1946, the date that P's retirement is indicated by his employer's 
record, 

P asks judgment for pension payments wrongfully withheld at the 
rate of $100 per month from Oct. 1, 1952 to date. 

As to the statute of limitations, P contends that his right to pension 
is a continuing right or, alternatively, that the 12 year statute of limitations 
applies, because the Bituminous Coal Wage Agreement of which P is a 
beneficiary is an instrument under seal. 

DEFENDANTS deny that P is eligible for pension under either 
Resolution 10 or Resolution 30, in that Ds deny that P had 20 years service 
in the coal industry, deny that he was employed for one year immediately 
preceding retirement, deny that he retired subsequent to May 28, 1946, 
and assert that P retired from the coal industry on or about March 1, 1946, 
hence was not an employee of a contributing signatory coal operator. Ds 
deny that their denial of P's application was arbitrary and capricious. 

Ds contend that P's cause of action is barred by the statute of 
limitations and/or laches, contending that P's cause of action accrued 
Sept. 9, 1952, when he reached retirement age, or alternatively Feb. 26, 
1953, when his application was denied, and this action was not filed until 
July 3, 1958. 

STIPULATIONS: 

Facts recited under "Undisputed Facts." 

It is stipulated that the following may be admitted without formal 
proof, subject to all other objections: 

Resolutions 10 & 30, UMW Welfare Fund. * 


* to be produced by Ds at trial. 
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Records of Commercial Coal Co. marked as exhibits at the deposi- 
tion of Mr. Cocho on June 19, 1958 herein. 


P's application for pension (Copy marked P's Pretrial Exhibit #1; 
Ds to produce the original at the trial) 


Copy of trustees’ denial of application (Ds' Exhibit #1). 

Copy of letter dated Aug. 7, 1953 from Commercial Coal Co. signed 
by Joseph Monfordini (Ds' Pretrial Exhibit #2). : 

Social Security records of P (to be produced at trial by Ds). 

Letter dated May 29, 1957 from Josephine Roche, director, UMW 
Welfare Fund to Edward F. Peduzzi (P's Pretrial Exhibit #2). 

Counsel for Ds agrees to make available to counsel for P, for 
inspection and copying, P's social security records, when received. 

Counsel for Ds agrees to make available for inspection by counsel 
for P the Bituminous Coal Wage Agreement of 1950, and amendments. 
/s/ Elizabeth Bunten 

Assistant Pretrial Examiner 

ATTORNEYS: 

/s/ James C. Gregg, Plaintiff 

/s/ Edward L. Carey, Defendants 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 
Washington, D. C. 
Thursday, December 1, 1960 
The above-entitled cause came on for hearing before Honorable 
Edward A. Tamm, United States District Judge, at 10:30 o'clock a.m. 
* * * * * 
THE COURT: Isn't this an equitable action? 
MR. CAREY: I think it is a mixture of law and equity, Your Honor. 
I think he first has to establish his status as a beneficiary. That I think is 
equity. I won't dispute that. Once he reaches the status, then it becomes 
a question of law as to how much money he is entitled to, so it is a mixed 
question of law and fact, and that being true, we say the Court should look 
to the Statute of Limitations for a guide. Thank you, sir. ; 
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THE COURT: The Court has read the deposition of the plaintiff in 
this case and the second deposition contained in the Court's jacket, which 
is the deposition of Michael R. Cocho. . If it will facilitate the offering 
of proof in this case, if you want to tender those depositions in evidence-- 
MR. GREGG: In the absence of the plaintiff, we do, Your Honor. 
THE COURT: Very well. The record will indicate that there has been 


received in evidence the deposition of the plaintiff, Andrew Danti, taken at 
Ebensburg, Pennsylvania, on June 19, 1958, and the deposition of Michael R. 


Cocho taken on June 19, 1958. 

The Court observes that there are some objections to certain of the 
questions in the depositions, largely on the ground of their being hearsay. 
The Court, of course, will not consider received anything that ob- 

viously is inadmissible in evidence in the depositions. 

MR. GREGG: Now, Your Honor, in the course of the pre-trial of this 
matter, several matters were referred to as being undisputed and we 
reached several stipulations as to evidence. 

THE COURT: Very well. 

MR. GREGG: At this time, Your Honor, I would like the Court to con- 
sider those matters listed in the pre-trial statement under "Undisputed 
Facts." 

THE COURT: You may enumerate them in orther that if there is any 
question Mr. Carey will have a chance to be heard. 

MR. GREGG: The first is that the United Mine Workers of America 
Welfare and Retirement Fund of 1950 was established pursuant to the 

Bituminous Coal Wage Agreement of March 5, 1950, under date of 
September 10, 1952, plaintiff filed application for retirement benefits 
which application was received by the defendant Trustees on October 13, 
1952. 

The plaintiff's application was denied February 26, 1953. 

At the time the plaintiff's application was received by defendant Trus- 
tees eligibility for a pension was governed by Resolution 10 of Trustees 
which provided that applicant: 

(1) Must have been 60 years of age or over at the time of the 
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application; 

(2) He must have had 20 years of service in the coal industries; 

(3) He must have been employed in the coal industry for one year 
immediately preceding retirement; and | 

(4) He must have retired subsequent to May 28, 1946. 

At the time of the denial of the application, applicant for eligibility 
for pension was governed by Resolution 30 which eee that applicant 
first must have been 60 years of age or over; 

(2) Must have had 20 years of service in the coal industry within the 
25 years immediately preceding his application; 

(3) Must have retired following a period of regular employment in 
the coal industry; and 

(4) Must have retired after May 28, 1946. 

The plaintiff was 60 years of age on September 9, 1952. 

Now, under the stipulations, Your Honor, it was stipulated that the 
following may be admitted without formal proof subject to other objections; 

Resolutions 10 and 30 of the United Mine Workers Retirement Fund -- 

And in that regard, Your Honor, the defendants have, ! pursuant to our 
understanding, produced Regulation 10 and in accordance with the stipu- 
lation we offer it at this time. 

THE COURT: It will be admitted in evidence as Plaintiff" s Exhibit 
No. 1. 


(Thereupon Regulation io, United 
Mine Workers Retirement Fund, 
was marked Plaintiff's Exhibit No. 
1 for identification and received 
in evidence.) 


MR. GREGG: Your Honor, having read Mr. Cocho's deposition 


saw reference to certain coal records concerning the records of the 
Commercial Coal Company and again pursuant to the stipulations we offer 
in evidence the exhibit referred to in that deposition as Defendant's Ex- 
hibit No. 7 which was marked at that time by the reporter. 
Correction, Your Honor; they are marked Defendant's Exhibits No. 5 
and No. 6. Exhibits marked Nos. 5, 6, 7, 8 and 10. | 


THE COURT: Do you want these numbered separately or may they 
be numbered as a single exhibit ? 

MR. GREGG: I think that they should be marked separately, Your 
Honor. 

THE COURT: Very well. We will number them Plaintiff's Exhibits 
2, through the successive numbers referred to. 

THE CLERK: Yes, sir. 

THE COURT: There is no objection, Mr. Carey? 

MR. CAREY: No, sir. 

THE COURT: The exhibits will be admitted in evidence. 


THE CLERK: 2 through 6, Your Honor, inclusive. 


(Thereupon Plaintiff's Exhibits 
Nos. 2 through 6, inclusive, 
were marked for identification 
and received in evidence.) 


THE COURT: Your may proceed. 
MR. GREGG: The plaintiff's application for pension likewise is 


stipulated, Your Honor, since that was in the custody of the defendants, it 
was agreed at that time that that would be produced at the trial. 

MR. CAREY: Do you have the original photostatic copy? 

THE COURT: The exhibit will be admitted in evidence as Plaintiff's 


Exhibit No. 7. 
(Thereupon Plaintiff's Exhibit 
No. 7 was marked for identifica- 
tion and received in evidence.) 


MR. GREGG: We have also, Your Honor, a letter dated May 29, 
1957, which was referred to in the stipulation, from Josephine Roche, 
a director of the defendant Fund, to Edward F. Duzy's inquiry, which we 
would likewise like to offer as a plaintiff's exhibit. 

THE COURT: The exhibit will be admitted. 


THE CLERE: No. 8. 


(Thereupon Plaintiff's Exhibit 
No. 8 was marked for identifica- 
tion and received in evidence.) 
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MR. GREGG: Your Honor, we would also like to offer into evidence 
the actual agreement of the National Bituminous Coal Wage Agreement of 
1950, under the terms of which the Fund was established,'and sets out 
generally the purposes of the Act and the nature of the Fund. 

THE COURT: There is no objection, Mr. Carey? 

MR. CAREY: No objection, sir. 

THE COURT: The exhibit will be admitted. 

THE CLERK: Plaintiff's No. 9. 


(Thereupon Plaintiff's Exhibit 
No. 9 was marked for identifica- 
tion and received in evidence.) 


MR. GREGG: Your Honor, that is the only evidence that we care to 
produce at this time and we take the position that they establish prima 
facie Mr. Danti's eligibility for benefits from the Fund. 


THE COURT: Very. well; you rest your case? 
MR. GREGG: Yes, sir. 
MR. CAREY: Your Honor, I don't know whether Mr. Gregg -- he 


doesn't offer evidence of denial -- whether he does that or not -- 
MR. GREGG: Your Honor, we don't have that. : 
MR. CAREY: Do you want a copy of that, Mr. Gregg? - 
MR. GREGG: I will stipulate that that be admitted. — 
MR. CAREY: I am not going to offer it. I was wondering if Mr. 


Gregg was. 

THE COURT: This is the denial of the application. 

MR. CAREY: Yes, sir. : 

THE COURT: What is Plaintiff's Exhibit No. 8? Isn't that the denial 
letter from Josephine Roche of May 29, 1957? 

MR. CAREY: No, Your Honor. There is a formal denial which he 
received in February, 1953. | 

THE COURT: Do you want to offer that in evidence on behalf of the 

plaintiff? 

MR. CAREY: It was not included among the stipulated stipulations 
at the time of the pre-trial, Your Honor, because we didn't have it in our 


possession. 
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THE COURT: Well, Mr. Carey, as I understand, has offered to make 
a copy available to you. Do you want to offer it in evidence? 


MR. GREGG: May I have just a moment, Your Honor? 

THE COURT: You may. 

MR. GREGG: Yes, Your Honor, we would like to offer in evidence the 
photostat copy of the denial of pension dated February 26, 1953. 

THE COURT: The exhibit will be admitted. 

THE CLERK: Plaintiff's No. 10. 


(Thereupon denial letter of 
2-26-53 was marked Plaintiff's 
Exhibit No. 10 for identifica- 
tion and received in evidence.) 


MR. GREGG: That, Your Honor, completes the plaintiff's case. 

THE COURT: Very well. 

MR. CAREY: Excuse me just 2 moment. 

Your Honor,'I would like to make a customary motion at this time. 

* * x * * 

THE COURT: I believe the Court is required to grant Mr. Carey's 
motion to dismiss. I think that the exhibits clearly set forth that to be 
eligible for a pension it is necessary that the employee be of a coal 
operator signatory to the coal wage agreement. 

In the absence of such proof I believe that the Court is required to 
find for the defendant. I will do so, with permission to the plaintiff to 
move to reopen his case, if you can produce in the next 20 days anything 
that you believe will bring you within the provisions of the Act. 


* * * * * 


Washington, D.C. 
January 23, 1961 


The above-entitled cause came on for further trial before the 
HONORABLE EDWARD A. TAMM, United States District Judge, at 
11:30 a.m. 
* * * 
MICHAEL R. COCHO 
was called as a witness by the Plaintiff and, having been first duly sworn, 
was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. GREGG: 

Q. Will you state your name, please, sir? A. Michael R. Cocho, 
C-o-c-h-o. 

Q. What is your present residence address, sir? A. “Twin Rocks, 
Pennsylvania. 

Q. Did there come a time when you were associated with the Com- 
mercial Coal Company? A. There was. | 


Q. And when was it that you initiated your assocation ? A. We 
started -- we incorporated this coal company and started porte 
October 8, 1944. 

Q. And what was your position with the company? A. My position 


was general manager and president of the company. | 

Q. Did there come a time when you no longer maintained your as- 
sociation with the company? A. That is right. 

Q. When was that? A. That was about December the 19th, when I 
sold my stock, in 1949. 

* * * * 
CROSS EXAMINATION 
BY MR. CAREY: 
* * * * * 

Q. Mr. Cocho, when we took your deposition in June of 1958, there 
was an entry on the pay-roll records which indicated that this man, the 
Plaintiff, quit on July 10, 1946; and do you recall that I asked you, not 
on one occasion, but three or four times, whose writing that was? A. Yes. 

Q. At that time you advised me you didn't know whose writing it was, 
isn't that correct? A. I wasn't sure of whose writing it was. 

Q. The writing indicating this man left on July 10, 1946 was different 
than that which indicated he quit in March, on March 1, 1046, isn't that 

correct? A. It was different from -- 

Q. There were two writings on your records, one ee he quit 
March 1, 1946, and one indicated he quit July 10, 1946. You remember 
that? A. Two writings; yes, I remember that. 
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Q. You were able to identify the writing of March 1, 1946, were you 
not? A. I wasn’t sure of the writing. 
Q. You thought it was your daughter's? A. It was my daughter's. 
Q. But the writing of July 10, 1946, you were unable to identify? 
A. It was my own writing. 


Q. When did you determine it was your writing? A. After checking 


over and looking over the list. 

Q. You were given ample opportunity at that deposition to identify 
the writing, were you not, back in 1948? A. Well, maybe I was given, 
but I didn't have them records to go over and check over everything. 

Q. But you had all the pay-roll records of the coal company during 
the year 1946 before you, did you not? A. Yes. 

Q. And I asked you specifically whose writing indicated this man 
left July 10, 1946. Your answer at that time was, you didn't know, you 

couldn't identify the writing. A. No, I wasn't sure. 

MR. GREGG: I object, Your Honor. That is not a verbatim account 
of what this witness told Mr. Carey at that time. 

THE COURT: You may bring out anything further that you want on 
redirect examination. 

BY MR. CAREY: 
Q. I show you the deposition, Mr. Cocho, and refer you to Page 26. 
Do you recall being asked this question, in the middle of the page: 
"Whose writing is on this tablet page attached to Defendant's 
Exhibit No. 11?" 
MR. CAREY: Do you have it, Your Honor? 
THE COURT: Yes. 
BY MR. CAREY: 

Q. ‘Whose writing is on this tablet page attached to Defendant's 

Exhibit No. 11? Whose writing is this? 

"Answer: I don't know whose writing that is. It isn't my 
writing." 

Do you recall being asked that question and making that specific 
answer in June of 1958? A. Yes; that is on the girl's writing. 
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Q. That is right. A. Just a minute, pardon me. 
Q. All right. I now refer to Page 29. The top of the page: 

“By Mr. Carey: 

"Question: Whose handwriting is it on Defendant's Exhibit 
No. 7, after the Plaintiff's name, Andrew Danti, in which the 
'Q' was written? Whose writing is that ? | 

"Answer: I don't know who put the 'Q' in but ‘Andrew 
Danti,' that's my writing, I am pretty sure. 

"Question: Is that your 'Q' on there? 

"Answer: No." 

Who put that 'Q" in there; can you tell us now? A I don't 

remember who put the "Q" on. 

Q. So your memory hasn't been refreshed during that itwo-year 


period, is that correct? A. You mean, since the -- | 

Q. Deposition. A. I haven't been looking over those records or anything 
of the kind. They are not in my possession, and I am not bothering with 
them. As far as I was concerned, it was closed to me. The records are in 


the other man -- he has the office. 
THE COURT: Just a minute. You have answered the question. 

MR. CAREY: That is all, Your Honor. | 

* * * * * 

MR. GREGG: Your Honor, during the intervening time, Mr. Widman, 
associated with Mr. Carey, representing the Defendants, showed mea 
chart indicating payments made by Commercial Coal Company to the 
Trustees. | 

I ask that that be produced and that that be offered in evidence like- 
wise as the Plaintiff's next exhibit. | 

MR. CAREY: We have a stipulation, Your Honor. | 

This will be Plaintiff's Exhibit 15, which is a photostatic copy of the 
records of the United Mine Workers of America Welfare and Retirement 
Fund, showing the first payment by the Commercial Coal Company on 
September 8, 1948; and the other payments are in conformance with the 
checks which are offered under Plaintiff's Exhibit No. 14. | 
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THE COURT: The exhibit will be admitted in evidence. 


(Whereupon photostatic copy of 
United Mine Workers Welfare 
and Retirement Fund record of 
payments was marked Plaintiff's 
Exhibit No. 15, and received in 
evidence.) 


* * * * * 
THE COURT: The exhibit will be admitted in evidence as Plaintiff's 
Exhibit No. 16, Mr. Clerk. 
THE CLERK: Thank you, Your Honor. 


(Whereupon pay-roll record 
covering period of June 1, 1946 to 
June 15, 1946 was marked Plain- 
tiffts Exhibit No. 16 and received 
in evidence.) 


MR. GREGG: We have no further evidence, Your Honor. 

MR. CAREY: May it please the Court, I would like to renew our 
motion. 

THE COURT: What is your motion ? 

MR. CAREY: To dismiss for failure to establish a claim. 

* * * * * 

THE COURT: The Court will have to review the depositions and 

other exhibits which have been offered in evidence in this case before I 


pass on your motion, Mr. Carey. In order to save the Plaintiff and his 
Pennsylvania counsel a further trip to Washington, I will take the motion 
under advisement and permit you to submit any testimony or anything 


that you want to do at this time. 
MR. CAREY: All right. 
Mark this, Mr. Clerk, please. 
THE CLERK: As a Defendant's exhibit ? 
MR. CAREY: Yes. . 
THE CLERK: What number ? 
MR. CAREY: The first, I guess. 
THE CLERK: Defendants’ Exhibit No. 1 marked for identification. 
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(Whereupon letter dated August 7, 
1953, from Commercial Coal 
Company to Trustees was marked 
Defendants’ Exhibit No. 1, for 
identificatim .) 


MR. CAREY: Your Honor, at this time I would like to offer into evi- 
dence Defendants' Exhibit No. 1, a short letter from the Commercial 
Coal Company of Twin Rocks, Pennsylvania, dated August 7, 1953. 

This was received in the office of the Fund’by the Trustees; and 
was stipulated at the pre-trial hearing that it be offered in, evidence without 
formal proof. 

Is that correct ? 

MR. GREGG: Yes, Your Honor, we stipulate to the admissibility 
of this particular letter. 

THE COURT: The Exhibit.will be admitted. 


(Whereupon Defendants’ Exhibit 
No. 1 was received in evidence.) 


MR. CAREY: Shall I read it? 
THE COURT: You may read it. 

MR. CAREY: "According to our records, Mr. Ariteow 
Danti, Twin Rocks Social Security 19307-73-35, was employed 
by the Commercial Coal Company of Twin Rocks from June 4, 
1945 to and including March 1, 1946. 

"The wages earned during 1946 were as follows: 

"January, $135.33 | 

"February, $126.55 

"March, $7.00 

"Total, $268.88. 

"We sincerely hope the above is the information you desire. 

"Yours truly, Commercial Coal Company of Twin Rocks, 

J oseph Monfordini." 

* * * * * 

MR. CAREY: This is a little confusing, Your Honor. These are all 
the pay-roll records of the Commercial Coal Company during 1946, 
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that is, from January 1 through July, and I want to offer in evidence those 
parts of the pay-roll records which weren't offered by the Plaintiff's 


attorney. 

MR. GREGG: For that purpose, Your Honor, we have the originals, 
and we will agree that they may be offered for this purpose. 

THE COURT: Very well. The Clerk will give the entire sheaf of 
pay-roll records an appropriate number and they will be admitted into 
evidence. 

THE CLERK: Plaintiff's or Defendants' ? 

THE COURT: It doesn't make any difference. Make it Defendants’ 
Exhibit No. 4. 

THE CLERK: Defendants’ Exhibit No. 4. 


(Whereupon sheaf of pay-roll 
records were marked Defendants' 
Exhibit No. 4 and received in 
evidence.) 


MR. CAREY: Mark this, Mr. Clerk. 
THE CLERK: Defendants' No. 5 marked for identification. 


(Whereupon letter from Commercial 
Coal Company dated September 6, 
1948 was marked Defendants’ Ex- 
hibit No. 5, for identification.) 


THE COURT: I don't believe Plaintiff's counsel has seen this exhibit. 
MR. GREGG: We will stipulate to its admissibility, Your Honor. 
THE COURT: The exhibit will be admitted. 


(Whereuoon Defendants’ Exhibit 
No. 5 was received in evidence.) 


MR. CAREY: I believe that is all, Your Honor. If you give me just 


about five seconds, I can determine that. 
* * * 


[Filed May 15, 1961] Plaintiff's Exhibit No. 1 


Second Meeting of the Trustees, United Mine Workers of 
America Welfare and Retirement Fund of 1950, April 5, 1950 


RESOLUTION NO. 10 


WHEREAS, the United Mine Workers of America Welfare and Retire- 
ment Fund of 1950 has for one of its purposes the payment of pensions to 
individual members of the United Mine Workers of America, and to em- 
ployees of the coal operators signatory to the National Bituminous Coal 
Wage Agreement of 1950 (hereinafter referred to as the "1950 Agreement") 
other than those exempted from the 1950 Agreement; and © 

WHEREAS, the Trustees desire to authorize the continuation of pension 
payments of ONE HUNDRED DOLLARS ($100.00) per month to pensioners 
whose applications have been approved by the Trustees of the 1947 Fund, 
and to adopt regulations to govern the payment of pensions hereafter; 

NOW THEREFORE BE IT RESOLVED, that the Director be and is 
hereby authorized to continue payment of ONE HUNDRED DOLLARS 
($100.00) per month to pensioners whose applications have heretofore been 
approved by the Trustees of the 1947 Fund in full force and effect, subject 
to Paragraphs III and IV of the regulations hereinafter provided, the first 
payment being for the month of June, 1950 or as soon thereafter as prac- 
ticable, and shall be subject to amendment, revocation and revision at the 
discretion of the Trustees: 

BE IT FURTHER RESOLVED, that the following regulations shall 
govern the payment of pensions of ONE HUNDRED DOLLARS ($100.09) 
per month to individual members of the United Mine Workers of America, 
and to employees of the coal operators signatory to the 1950 Agreement 
other than those exempted from said Agreement, and shall be subject to 
amendment, revocation and revision at the discretion of the Trustees. 

I. ELIBILITY 

An applicant shall be eligible for a pension if he meets 
the following requirements: 
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Attained the age of sixty (60) years or over at the 
time of his application for pension. 
Retired by permanently ceasing work in the 
Bituminous Coal Industry after May 28, 1946. 
Been employed for a period of at least one year in 
the’ Bituminous Coal Industry immediately preceding 
his retirement. 
Completed twenty (20) years service in the Coal 
Industry in the United States, its possessions or 
territories, or the Dominion of Canada; a year of 
service being one in which applicant has for more 
than six months in any calendar year: 
1. Worked in a job classified in any National 
Coal Wage Agreement for an employer in 
the Coal Industry. 
Rendered service as an employee of the United 
Mine Workers of America in the Coal Industry 
and is not eligible for a pension under the 


United Mine Workers of America pension or 


retirement plan. 
Served in the military service of the United 
States in any war or national emergency. 
Any applicant who meets all requirements of eligibility at 
any time after May 28, 1946, shall not be subsequently dis- 
qualified by returning to work in the Coal Industry for a 
period of less than one year. 
PROOF OF ELIGIBILITY 
A. Age 
1. Wherever possible the age of applicant will be 
verified by the Social Security Administration 
records. 
Applicant shall be required to submit documentary 
evidence of probative value to establish his age in 
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cases where the Social Security Administration 
records do not verify his age as stated on the 
application for pension. 
Service 
1. The following statements shall be deemed satis- 
factory proof of service for the period or periods 


covered by such statements: 
a. Certification by a Local Union or by Local 
Unions, or by Districts of the United Mine 
Workers of America that an applicant served 
in the Coal Industry. 
Statements by persons who have personal 
knowledge of applicant's service in the Coal 
Industry. 
Certified copy or photostatic copy of discharge 
from a branch of the Defense Department of 
the United States or statements from the 
appropriate branch of the Defense Department. 
C. The burden of proving eligibility shall be on the appli- 
cant. | 
i. PAYMENTS 
A. General 


Payments to pensioners shall be as follows: 

1. First payment shall be for the first month after 
authorization of pension. 

2. Last payment shall be for the mbar | in which 
pensioner dies. 

3. Payments shall be payable on the first Ht day of 
each month at pensioner's last address of record. 


Suspension 

No payment shall be made for any month i in which 
pensioner: 

1. Does not reside within the continental limits of 
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United States, its territories or possessions, or 
the Dominion of Canada. 
2. Performs compensated services for an employer 
in the Coal Industry. 
3. Fails to continue to meet requirements of eligi- 
bility. 
IV. FALSE STATEMENTS 
Any applicant for a pension who knowingly and willfully 
falsifies any records or makes any false misrepresenta- 


tions or statements or withholds any information in order 
to secure a pension or to continue to receive a pension 
from the Fund shall be barred from receiving any benefits 
from the Fund; and in any case where payment has been 
made as a result of such misrepresentations or omissions 
the individual involved will be required to reimburse the 
Fund in the amount he received from the Fund. 

BE IT FURTHER RESOLVED, that the Director is hereby auth- 
orized and directed to activate this Resolution in accordance with its terms 
and conditions and is empowered to do all things, to perform all necessary 
acts, and to require the submission of evidence in order to effectuate the 


purposes of this Resolution. 
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PREVIOUS EMPLOYMENT RECORD 
(Start with your first employment in the Coal Industry and list all employers up to and including the lest.) 


Nusse! Coz ea ao are 

Pd Py, -Bern do & 

Séetling gee | | Fatt toes aher ton 

Ba-Beas oe p= Se os n ocks PAL 
ggekS on eer oe 


tn77 @ocks | PA | No F VF37 
He eee 
op a 


Please Fill in the Above Completely. Se a 


20. Names and eddresses of two or more persons—preferably memabers of the United Mine Workers of America— 
ish lied personel kuowiedts <f your servies in the Coal Industry at geet: onation whten: yon weird Bree 
_ coming a member of the United Mine Workers of America: : ‘ ; ; 


Z (Towa or Cltz} 
21 Do you skin mvc in th Land or Neel Fr of he Und State ari 


: yas dado schcssube ss at ps hve ace emg years in active mining work) 


: Hf more space ie needed use seperate sheet. 


CERTIFICATION BY APPLICANT 


I certify that the statements made by me in this pplication are true to the best of my knowledge end belief. 
SIGNATURE OF APPLICANT 


CERTIFICATE OF LOCAL UNION 


Tl crt het nf dir ee or et rea a if te 
dhtivs dpplbonak was tioetiliee Gt Uneel Uibed No! — — Sosmsest ae (2 as of (latest 


Baa Ree ge ee a 


(afosta) @a) (fear) 


sid aah spin Gas recnecls ten Mans wonliod! wogedccly Sa ths Gesd tadentey dace 
and was employed in the Coal Industry for « period of at least coe year immediately preceding the dato of his retire. 


saad (Jed classification) 


CERTIFICATE OF DISTRICT No__ Qe 


7Ak: is bs escidy ice ceplieae Ss «miami tn'gcad conning Sf in Und Mies Watered Assasins: cot cd's 
Kain: ctv aneuia: arb: oe, at ok coe: Reeelonie and belie mat et cect et seevies: of eeeseeumt has 
been obtained and is attached hereto. 


IMPORTANT: APPLICANT MUST FILL OUT AND SIGN BOTH COPIES OF THE FORMS ON THE 
ae: ; 


2. AUTHORIZATION TO SECURE SOCIAL SECURITY ADMINISTRATION RECORDS 


“Soret Macha! Seeuctts Apooank Newbee. Z.2 O-O7- ans. 


Print Your mm AHdwew . MANES =. 
(MM iddla) (Last) 

State Date of Your pa ER SF 
(iaath) : ) (Year) 


I bereby authorize the Social Security Administration to make available to the United Mine Workers of 
America Welfare and Retirement Fund any information contained in my Social Security Account File. 

Applicant Sign 

(Sige your seme ta iabh—DO NOT PRINT OR STAMP) 


(DO NOT WRITE IN THIS SPACE) 


Ss zal S 2 Ad: oe CG : A * 
Please furnish 2 copy of the wage record snd the month and year of birth of the above named individual. 


——_—_—_ 
UOetted Mine Workers of Ameries Weljare ond Retirement Fuud. 


United Mine Workers of America Welfare and Retirement Fund 
907 Fifteenth Street, N. W. Washington 5, D. C. 
Age for the above stated in scoordance with Social Security Records 
A copy of the wage record is attached. 


2. AUTHORIZATION TO SECURE SOCIAL SECURITY ADMINISTRATION RECORDS 
‘Your Social Security Account Number. -O 7- 


he Re ge 
; (Purat) ; ) . , 
aa ae 7Y _- Sre s <7 Ae 
(Meath) (bay) +: (Yer) 
I hereby suthorize the Social Security Administration to make svailable to the United Mine Workers of 
(Sign your name te iab—DO NOT PRINT OR STAMP) 
(DO NOT WRITE IN THIS SPACE) 
Social Security Administration: . 
Please furnish 2 copy of the wage record and the month and year of birth of the above named individual. 


Octted Mine Workers of America Wellere and 


United Mine Workers of America Welfare and Retirement 

907 Fifteenth Street, N. W. Washington 5;D.C. - 
Age for’ the above stated in accordance with Social Security Records 
A copy of the wage record is attached. 
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“UNITED MINE WORKERS OF AMERICA 
LRG, hit Alm. WELFARE AND RETIREMENT FUND 
CH 795-5: 907 FIFTEENTH STREET, NORTHWEST 
WASHINGTON 5,D.C. 
¥ 
; 


orrice or tue onecton!? Penn te May 29, 1957 


MAY 15 4561 


513 South Center Street 
Ebensburg, Pennsylvania 


Dear Mr. Peduzzi: 


This is in reply to your letter of May 17, 1957 
regarding Andrew Danti. 


In accordance with Trust Fund regulations govern- 
ing pensions, a miner mst have worked in the coal, industry 
after the establishment of the Fund, May 29, 19h6,' in 
addition to meeting other eligibility requirements: in order 
to qualify for pension benefits. l 


Since Mr. Danti did not work in the coal industry 
after March 1, 1946, his application for pension was neces- 
sarily denied. We regret that favorable reconsideration 
is not possible. i 


Sincerely yours, 


Plaintiff's Exhibit No. 9 


NATIONAL BITUMINOUS COAL WAGE AGREEMENT OF 1950 


Effective March 5, 1950 to June 30, 1952 
Executed at Washington, D.C., March 5, 1950 


THIS AGREEMENT, made this 5th day of March, 1950, by and between 
the coal operators and associations signatory hereto hereinafter referred 
to as Operators, parties of the first part, and the International Union, United 
Mine Workers of America, hereinafter referred to as Mine Workers, on be- 
half of each member thereof, party of the second part, covering all of the 
bituminous coal mines owned or operated by said first parties, amends, 
modifies and supplements previous agreements as herein provided. This 
Agreement (subject to the amendments, modifications and supplements as 
hereinafter provided) carries forward and preserves the terms and con- 
ditions of the Appalachian Joint Wage Agreement (dated June 19, 1941) 
effective April 1, 1941, to March 31, 1943, the Supplemental Six Day Work 


Week Agreement, the National Bituminous Coal Wage Agreement (dated 
April 11, 1945) effective April 1, 1945, and all the various District Agree- 
ments executed between the United Mine Workers of America and the 


various Operators and Coal Associations (based upon the aforesaid basic 
agreements) as they existed on March 31, 1946, subject to the terms and 
conditions of this Agreement and as amended, modified and supplemented 
by this Agreement as herein set out. 

WITNESSETH: It is agreed that this contract is for the exclusive 
joint use and benefit of the contracting parties, as defined and set forth 
in this Agreement. It is agreed that the United Mine Workers of America 
is recognized herein as the exclusive bargaining agency representing the 
employees of the parties of the first part. It is further agreed that asa 
condition of employment all employees shall be, or become, members of 
the United Mine Workers of America, to the extent and in the manner per- 
mitted by law, except in those exempted classifications of employment as 
hereinafter provided in this agreement. This provision does not change 
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the rules or practices of the industry pertaining to management. The Mine 
Workers intend no intrusion upon the rights of management as heretofore 
practiced and understood. It is the intent and purpose of the parties hereto 
that this agreement will promote and improve industrial and economic 
relationship in the bituminous coal industry and to set forth herein the 
basic agreements covering rates of pay, hours of work and conditions of 
employment to be observed between the parties, and shall cover the em- 


ployment of persons employed in the bituminous coal mines covered by 
this Agreement. 
* + 


* * * ok 
UNITED MINE WORKERS OF AMERICA . 
WELFARE AND RETIREMENT FUND OF 1950 

A. It is hereby stipulated and agreed by the contracting parties 
hereto that there is hereby created a Fund to be designated and known 
as the "United Mine Workers of America Welfare and Retirement Fund 
of 1950." During the life of this Agreement, there shall be paid into such 
Fund by each operator signatory hereto the sum of thirty cents (30¢) per 
ton of two thousand (2,000) pounds on each ton of coal produced for use or 
for sale. Such Fund shall have its place of business in Washington, Dis- 
trict of Columbia, and it shall be operated by a Board of Trustees, one of 
whom shall be appointed as a representative of the Employers, one of 
whom shall be appointed as a representative of the United Mine Workers 
of America and one of whom shall be a neutral party, selected by the other 
two. In the event of resignation, death, inability or unwillingness to serve 
of the Trustee appointed by the Operators or the Trustee appointed by the 
United Mine Workers of America, the Operators shall appoint the suc- 
cessor of the Trustee originally appointed by them and the United Mine 
Workers of America shall appoint the successor of the Trustee originally 
appointed by it. : 

The Operators signatory hereto do hereby appoint Charles A. Owen, 
of New York City, as their representative on said Board of Trustees. The 
United Mine Workers of America do hereby appoint John L. Lewis, of 
Washington, D.C., as its representative on said Board of Trustees. It 
is further stipulated and agreed by the joint contracting parties that 
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Josephine Roche, of Denver, Colorado is appointed as the neutral Trustee. 


Said three Trustees so named and designated shall constitute the Board 
of Trustees to administer the Fund herein created. 

In the event of a deadlock on the designation or agreement as to 
any future neutral Trustee, an impartial umpire shall be selected either 
by agreement of the two Trustees, representatives of the contracting 
parties hereto, or by petition by either of the contracting parties hereto 
to the United States District Court for the District of Columbia for the 
appointment of such an impartial umpire, all as made and provided in 
Section 302 (c) of the "Labor-Management Relations Act, 1947." 

It is agreed by the contracting parties hereto that the Trustees 
herein provided for shall serve for the duration of this contract and as 
long thereafter as the proper continuation and administration of said 
trust shall require. 

It is agreed that this Fund is an irrevocable trust created pursuant 
to Section 302 (c) of the 'Labor-Management Relations Act, 1947," and 
shall endure as long as the purposes for its creation shall exist. Said 
purposes shall be'to make payments from principal or income or both, 
of (1) benefits to employees of said Operators, their families and dependents 
for medical or hospital care, pensions on retirement or death of employees, 
compensation for injuries or illness resulting from occupational activity 
or insurance.to provide any of the foregoing, or life insurance, disability 
and sickness insurance or accident insurance; (2) benefits with respect to 
wage loss not otherwise compensated for at all or adequately by tax sup- 
ported agencies created by federal or State law; (3) benefits on account 
of sickness, temporary disability, permanent disability, death or retire- 
ment; (4) benefits for any and all other purposes which may be specified, 
provided for or permitted in Section 302 (c) of the "Labor-Management 
Relations Act, 1947," as agreed upon from time to time by the Trustees 
including the making of any or all of the foregoing benefits applicable to 
the individual members of the United Mine Workers of America and their 
families and dependents, and to employees of the Operators other than 
those exempted from this agreement; and (5) benefits for all other related 


93 
welfare purposes as may be determined by the Trustees within the scope 
of the provisions of the aforesaid "Labor-Management Relations Act, 
1947." Subject to the stated purposes of this Fund, the Trustees shall 
have full authority, within the terms and provisions of the "Labor- 
Management Relations Act, 1947," and other applicable law, with respect 
to questions of coverage and eligibility, priorities among classes of bene- 
fits, amounts of benefits, methods of providing or arranging for provisions 
for benefits, investment of trust funds, and all other related matters. 

The aforesaid Trustees shall designate a portion (which may be 
changed from time to time) of the payments herein provided, based upon 
proper actuarial computations, as a separate fund to be administered by 
the said Trustees herein described and to be used for providing for pensions 
or annuities for the members of the United Mine Workers of America or 
their families or dependents and such other persons as may be properly 
included as beneficiaries thereunder. 

It is further agreed that the detailed basis upon which payments 
from the Fund will be made shall be resolved in writing by the aforesaid 
Trustees at their initial meeting, or at the earliest si date that 
may by them thereafter be agreed upon. 

Title to all the moneys paid into and or due and owing said Fund shall 
be vested in and remain exclusively in the Trustees of the Fund, and it is 
the intention of the parties hereto that said Fund shall constitute an ir- 
revocable trust and that no benefits or moneys payable from this Fund 
shall be subject in any manner to anticipation, alienation, sale, transfer, 
assignment, pledge, encumbrance or charge, and any attempt so to anticipate, 
alienate, sell, transfer, assign, pledge, encumber or charge the same shall 
be void. The moneys to be paid into said Fund shall not constitute or be 
deemed wages due to the individual mine worker, nor shall said moneys 
in any manner be liable for or subject to the debts, contracts, liabilities 
or torts of the parties entitled to such money, i.e., the beneficiaries of 
said Trust under the terms of this Agreement. 

The obligation to make payments to the "United Mine Workers of 
America Welfare and Retirement Fund of 1950" under this contract shall 
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become effective on March 6, 1950, and the first actual payments are to 
be made on April 10, 1950, and thereafter continuously on the 10th day 
of each succeeding calendar month covering the production of all coal 
for use or sale during the preceding month. 

It is stipulated and agreed by the contracting parties hereto that the 
Trustee designated by the United Mine Workers of America shall be the 
Chairman of the Trustees of the Fund provided for in this Agreement. 

It shall be the duty of the Operators signatory hereto, and each of 
them, to keep said payments due said Fund, as hereinabove described and 
provided for, current and to furnish to the United Mine Workers of America 
and to the Trustees hereinabove designated a monthly statement showing 
the full amount due hereunder for all coal produced for use or for sale 


from each of the several individual mines owned or operated by the said 
Operators signatory hereto. Payments to said Fund shall be made by 

check payable to "United Mine Workers of America Welfare and Retire- 
ment Fund of 1950" and shall be delivered or mailed to the office of said 


Fund located at 907 Fifteenth Street, N.W., Washington, D.C., or as 
otherwise designated by the Trustees. 

It is stipulated and agreed by the contracting parties hereto that an 
annual audit of the Fund hereinabove described shall be made by compe- 
tent authorities to be designated by the Trustees of said Fund. A statement 
of the results of such audit shall be made available for inspection of in- 
terested persons at the principal office of the Trust Fund and at such other 
places as may be designated by the Trustees. 

Failure of any Operator signatory hereto to make full and prompt 
payments to the "United Mine Workers of America Welfare and Retirement 
Fund of 1950" in the manner and on the dates herein provided shall, at the 
option of the United Mine Workers of America, be deemed a violation of 
this Agreement. This obligation of each Operator signatory hereto, which 
is several and not joint, to so pay such sums shall be a direct and con- 
tinuing obligation of said Operator during the life of this Agreement and 
it shall be deemed a violation of this Agreement if any mine to which this 
Agreement is applicable shall be sold, leased, sub-leased, assigned, or 
otherwise disposed of for the purpose of avoiding the obligation hereunder. 
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Action which may be required hereunder by the Operators for the 
appointment of a successor Trustee representing them, or which may be 
required in connection with any other matter hereunder, may be taken by 
those Operators who at the time are parties hereto, and authorization, 
approval, or ratification of Operators representing fifty-one percent (51%) 
or more of the coal produced for use or sale during the calendar year 
previous to that in which the action is taken shall be sufficient and shall 
bind all Operators. 

B. It is hereby stipulated and agreed by the eee parties with 
respect to the Fund created by the National Bituminous Coal Wage Agree- 
ment of 1947: 

(1) The Operators signatory hereto agree to oe payments 
into said Fund on or before March 15, 1950, on account of all coal 
produced for use or sale up to and including March 6, 1950, with 
respect to which payment has not heretofore been made, such payments 
to be on the basis heretofore made by said Operators under the 
National Bituminous Coal Wage Agreement of 1947 and the National 
Bituminous Coal Wage Agreement of 1948, whichever is applicable. 

(2) The Operators signatory hereto hereby renounce and 
forever release any and all claim to or interest in payments made 
into the said 1947 fund. : 

(3) The Trustees appointed pursuant to this Agreement are 
hereby authorized and directed to accept into the new trust fund 
hereby created and to devote for the purposes hereinabove specified 
and enumerated, any and all trust funds remaining expended or 
unobligated in said 1947 trust fund. 

(4) The parties hereto agree that the best interest of the bene- 
ficiaries of said trust fund would be served by having all unexpended 
or unobligated funds therein transferred as above provided, and agree 
that the Trustees thereof should transfer such ane to the new trust 
fund created by this Agreement. 

C. It is stipulated, understood and agreed by the contracting parties 
hereto that the present practices with respect to wage deductions and their 
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use for provision of medical, hospital and related services shall continue 
during the terms of this contract or until such earlier date or dates as 
may be agreed upon by the United Mine Workers of America and any 
Operator signatory hereto. 

D. It is the intent and purpose of the contracting parties hereto that 
full cooperation shall by each of them be given to each other, the Trustees 
named under this Section and to all affected Mine Workers to the eventual 


coordination and development of policies and working agreements necessary 


or advisable for the effective operation of this Fund. 
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( WELZAR: AND RETIREMENT FUND File No. 5£259 
enon oa Rane TAS, Ante 
District No. 2 
Local Union No. 9 
DENIAL OF PENSION 
Andrew Intl 
Box 188, Twin Ro-ks, Pormsylvania 


Is hereby denied for the following reason: 
r 


Applicant bas not established proof of twenty (20) yoars' classified service 
in the Bituminous Coal Industry within the twenty-five (25) year period 
immediately precoding the date of his application. — 
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COMMERCIAL COAL co. F. oe “a, i, 
OF TWIN ROCKS 


SSS SSS SSS 
————————— 


NANTY -GLO mC ic PENNSYLVANIA 
PHONE 4303 August 7, 1953 


To Whom It Mey Concern: 

According to our records Mr. Andrew Danti, Twin 
Rocks, Soc. Sec. No. 195-07-7355, wa s employed by 
the Commercial Coal Co. of Twin Rocks from June 4, 1945, 
to and including March 1, 1946, 

The wages earned during 1946 were as follows: 

Jenuery . 2 2 6 6 2 ef 6 $155.33 
February. . ...... 126.55 
Maren ee oy on _7.00 

Total. . . . $268.88 

we sincerely hope- the above is the information 
you desire, 

Yours truly, 
COMMERCIAL COAL CO. OF 
TWIN ROCKS 
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So 


[Filed February 6, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Andrew Danti, 
Plaintiff 


Civil Action No. 1748-58 


Vv. 


United Mine Workers of America 
Welfare and Retirement Fund, et al, 


Defendants 


oe © be oe 28 oe oe oe 


MEMORANDUM OPINION 

Plaintiff, Andrew Danti, brings this action to require payment to 
him of a pension from a trust fund, the United Mine Workers of America 
Welfare and Retirement Fund of 1950. The Fund, which was set up by 
the National Bituminous Coal Wage Agreement of 1950, is administered 
by defendants, John L. Lewis, Josephine Roche, and Henry G. Schmiddt, 
as trustees. The 1950 agreement gave to the trustees of the Fund the 
discretionary authority to establish eligibility requirements for pensions 
payable from the Fund. 

Plaintiff alleges he meets the requirements for such a pension as 
set forth by the trustees in their Resolution #10. The pension was denied 
on the basis that plaintiff did not satisfy eligibility requirement B of 
Resolution #10, i.e., "Retire by permanently ceasing = in the Bituminous 
Coal Industry after May 28, 1946." 

Plaintiff, who suffered a heart attack on March 3, 1946, completed 
his last day of actual work in the coal industry on March 1, 1946. He did 
not again work in the industry, although he made efforts ta find such em- 
ployment as he could perform consistent with his health condition. 

This Court, in deciding an almost identical case involving these same 
defendants, Szuch v. John L. Lewis, et al, C.A. 394-59, oF Supp. _, 
set forth in a memoraridum opinion the rules of law that cover these 
cases where a plaintiff seeks a pension from the United Mine Workers 
Welfare and Retirement Fund. The Court reaches the same result here 
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as it did there as to questions concerning the nature of the right plaintiff 
seeks to enforce, the applicability of the defense of the statute of limita- 
tions, and the defense of laches. 


Just as in the Szuch case, supra, the determinative question is 


the Court's right to interfere in the exercise of the trsutees' dis- 
cretionary power in reaching a decision to deny the plaintiff's applica- 
tion for the pension. In deciding this issue, the Court applies the same 
rule that it did in the Szuch case. 

The trustees, exercising their discretion, interpreted the require- 
ment that an applicant be "Retired by permanently ceasing work in the 
Bituminous Coal Industry after May 28, 1946,"' and decided that plaintiff, 
whose last day of work was prior to May 28, 1946 but who was still 
fruitlessly seeking employment in the industry subsequent to that date, 
did not meet the requirement and was, therefore, ineligible for a pension. 
There is no evidence that this decision was made in bad faith or in an 
arbitrary or capricious manner. Lacking such evidence, the Court is 
not justified in setting aside the decision of the trustees. 

Plaintiff cannot recover. 

Counsel will submit appropriate findings of fact, conclusions of 
law, and order to carry out this ruling. 


/s/ Edward A. Tamm 
Judge 


Dated: /s/ 2/3/61 


Filed 2/6/61 


[ Filed March 9, 1961] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause having come on to be heard for trial without a jury, and 
the Court having heard all of the evidence adduced by the Plaintiff and the 
Defendant Trustees, and the Court having heard argument in open Court 
by counsel for all parties, the Court having filed a Memorandum Opinion 
heretofore in this cause, does this 9th day of March, sed make the follow- 
ing findings of fact and conclusions of law. 

Findings of Fact 

1. The United Mine Workers of America Welfare and Retirement 
Fund of 1950 is atrust. The settlors of this trust are employers signatory 
to the National Bituminous Coal Wage Agreement of 1950ias amended and 
the United Mine Workers of America. The trust indenture is the pertinent 
provisions of the National Bituminous Coal Wage Agreement of 1950. 

2. This trust indenture provides in part: | 

Subject to the stated purposes of this Fund, the Trustees 
shall have full authority, within the terms and provisions 
of the "Labor-Management Relations Act, 1947," and other 
applicable law, with respect to questions of coverage and 
eligibility, priorities among classes of benefits, amounts 
of benefits, methods of providing or arranging : for pro- 
visions for benefits, investment of trust funds, and all 
other related matters. 

3. Plaintiff is a retired coal miner, claiming Sain as a pension 
beneficiary of the United Mine Workers of America Welfare and Retire- 
ment Fund of 1950. The Defendants are Trustees of this trust. 

4. Plaintiff suffered a heart attack on March 3, 1946. He completed 
his last day of actual work in the coal industry on March 1, 1946. Plaintiff 
did not again work in the coal industry, although he made unsuccessful 


efforts to find such employne nt as he could perform consistent with his 
health condition. | 

5. Under date of September 10, 1952, Plaintiff filed an application 
to become a pension beneficiary of this Trust. The application was 
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received by the Defendant Trustees on October 13, 1952 and thereafter 


denied. 

6. On April 5, 1950, pursuant to the authority contained in the 
aforesaid trust indenture, the Trustees enacted Resolution 10, which 
set forth requirements of eligibility for a pension. 

7. Resolution 10, provides in part, that an applicant for a pension 
must have, "Retired by permanently ceasing work in the Bituminous Coal 
Industry after May 28, 1946." and that an applicant must have, "Been 
employed for a period of at least one year in the Bituminous Coal Industry 
immediately preceding his retirement." 

8. The Defendant Trustees denied Plaintiff's application for a 
pension and have resisted the action brought herein by Plaintiff on July 
3, 1958, on the basis that Plaintiff did not meet the aforesaid requirements 
of eligibility for a pension. 

Conclusions of Law 

1. Judicial review of the decisions of the Trustees of this Trust 
is limited to insuring that the Trust is administered within the terms of 
the trust indenture and that beneficiaries are protected from arbitrary 
and capricious actions. 

2. The Trustees of this Trust have complete discretion to establish 
eligibility requirements for a pension and to interpret the same. 

3. Plaintiff failed to meet the requirements of eligibility for a pen- 
sion as contained in Resolution 10 as interpreted by the Defendant Trustees. 

4. There is no evidence that the Defendant Trustees have acted in 
bad faith, arbitrarily or capriciously. 

5. Plaintiff's right which he seeks to enforce by judicial review of 
the decision of the Trustees of this Trust denying his application for a 
pension is not a contractual right but an equitable right, to which laches 
is applicable. 

6. Since the essential facts of this case are uncontested, Plaintiff's 
delay in filing this action has not prejudiced the Defendant Trustees, and 
the defense of laches is therefore overruled, 

7. Plaintiff's complaint shall be dismissed with prejudice. 


[ Certificate of Service] /s/ Edward A. Tamm, 
JUDGE 
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[ Filed March 9, 1961] 


ORDER 
The abdve entitled action having come on for trial before the Court 
without a jury, on December 1, 1960 and January 23, 1961, the Plaintiff 
appearing in person and by his attorneys of record, and the Defendant 


Trustees appearing by their attorneys of record; and the Court having 
heard all of the evidence adduced in open Court by the Plaintiff and the 
Defendant Trustees, and having heard argument by counsel for all parties 
in open Court; the Court having filed herein a Memorandum Opinion, and 
having entered herein findings of fact and conclusions of ten it is, by the 
Court, this 9th day of March, 1961, 

ORDERED, That Plaintiff's Complaint be and the same is hereby 
dismissed with prejudice. 


/s/ Edward A, Tamm, 
JUDGE 


[ Certificate of Service] 


[ Filed April 6, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 6th day of April, 1961, that the plaintiff, 
Andrew Danti, hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
9th day of March, 1961 in favor of the defendants and against the plaintiff. 
MACLEAY, LYNCH & MACDONALD 


By: /s/ James C. Gregg 
Attorneys for Plaintiff 
1625 K Street, N.W. 
Washington, D. c. 


[Certificate of Service] 


BRIEF FOR APPELLEES 


IN THE 


‘United States Court of Appeals 


For THe District or CotumsBra Crrcurr 


No. 16,351 


Rose Danti1, Administratrix of the Estate of 
Andrew Danti, Appellant, 
‘ ve 
Joun L, Lewis, JosrpHine Rocue, and Herry.G. Scum, 


Trustees, United Mine Workers of America Welfare 
and Retirement “Fund of 1950, Appellees. 


Appeal from the United States District Court for the 
_District of Columbia \ 


United States Court of Appeals 
for the District of Celumbia Circuit ; Bs 
Epwarp L. Carey 


FRED JAN 1S 1962 © Van J. Mrrox 
CHARLES 


y, L. Wimax 
YO or Attorneys for Appellees 
St &. _ 821 Fifteenth St.,.N.W. 


~ Washington 5, D. C. 


STATEMENT OF QUESTIONS PRESENTED 
In the opinion of Appellees the question is: 
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COUNTER-STATEMENT OF THE CASE 
This is an action instituted by Andrew Danti on July 3, 
1958 against the Trustees of the United Mine Workers of 
America Welfare and Retirement Fund of 1950 for judicial 
review of a decision of the Trustees of February 26, 1953, 
rejecting Plaintiff’s application for a pension, thus denying 
him status as a beneficiary of this Trust (J.A. 3). 
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Plaintiff alleged in paragraph numbered three of his 
complaint that, ‘‘Immediately prior to, and on the date of 
May 29, 1946, the Plaintiff was regularly employed in a 
classified job for an operator signatory to the National 
Bituminous Coal Wage Agreement, ie., the Commercial 
Coal Company, Twin Rocks, Pennsylvania . . .” (J-A. 3). 
The Trustees, by their answer, denied that Plaintiff was 
entitled to benefits from said Trust, and further denied 
the allegations contained in paragraph numbered three 
of the Amended Complaint quoted hereinbefore (J.A. 4, 5). 
Thus the issue was framed by the pleadings as to whether 
Plaintiff was regularly employed in a classified job on and 
immediately prior to May 29, 1946. 

Plaintiff’s pre-trial statement (J.A. 55) alleged that 
Plaintiff was regularly employed in the coal industry 
immediately prior to May 29, 1946 and that he retired from 
or ceased work in the coal industry after May 29, 1946. 
The Defendant Trustees’ pre-trial statement alleged that 


the Plaintiff did not retire by permanently ceasing work in 
the Bituminous Coal Industry after May 28, 1946 (J.A. 56). 


The cause came on for trial before the Honorable 
Edward A. Tamm, United States District Judge, without 
a jury (J.A. 57, 123). After having heard and considered 
all the evidence introduced by the Plaintiff and the 
Defendant Trustees, the Court: filed a memorandum 
opinion (J.A. 119); made findings of fact and conclusions 
of law (J.A. 121); and entered judgment dismissing the 
Complaint (J.A. 123). 

On April 5, 1961, Plaintiff noted an appeal from said 
judgment to this Court (J.A. 123). Following Plaintiff’s 
demise, this Court permitted the substitution of Plaintiff’s 
wife, Rose Danti, as appellant, in her capacity as 
Administratrix of his estate. 

The United Mine Workers of America Welfare and 
Retirement Fund of 1950 is a trust created by the National 


—_— 


1 By order of this Court entered in this eanse November 1, 1961. 
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Bituminous Coal Wage Agreement of 1950 within the 
framework of the Labor Management Relations Act, 1947? 
(J.A. 90-96). The settlors of this Trust are coal operators 
signatory to the National Bituminous Coal Wage Agree- 
ment of 1950 as amended and the United Mine Workers of 
America, a labor union (J.A. 90). 


The Trust Indenture® provided that the powers of the 
Trustees should include among other things: 


Subject to the stated purposes of this Fund, the 
Trustees shall have full authority, within the terms 
and provisions of the ‘‘Labor-Management Relations 
Act, 1947’’, and other applicable law, with respect to 
questions of coverage and eligibility, priorities among 
classes of benefits, amounts of benefits, methods of 
roviding or arranging for provisions for benefits, 
imvestment of trust funds, and all other related 
matters. (Emphasis added). 


On April 5, 1950, the Trustees of the United Mine 
Workers of America Welfare and Retirement Fund of 1950 


enacted Resolution 10 establishing requirements of eligi- 
bility for pensions. One of the requirements of eligibility 
was that the applicant must have ‘‘Retired by permanently 
ceasing work in the Bituminous Coal Industry after May 28, 
1946.’? (J.A. 69, 70). 


On September 10, 1952, Plaintiff prepared an application 
for a pension (J.A. 85) which was received by the 
Defendant Trustees on October 13, 1952 (J.A. 85, 58). On 
the application for a pension Plaintiff in response to 
question 17 on page 1 stated that his last employment was 
with the Commercial Coal Company which terminated in 
June, 1946 (J.A. 85). On page two of the application in 
response to question 19 he stated that his last employment 
was with the Commercial Coal Company from May, 1945 


2 Act of June 23, 1947, C. 120, Title II, Sec. 302(c), 61 Stat. 157; U.S.CA, 
Title 29, Sec. 186(c). 


3J.A. 91 et s0q. 


4 


to June, 1946 (J.A. 86). On February 26, 1953, the 
Defendant Trustees denied Plaintiff’s application for a 
pension (J.A. 58). 


At trial the following undisputed facts were established. 
Plaintiff was employed by Commercial Coal Company as a 
loader from May, 1945 to March 1, 1946 (J.A. 74). On 
March 3rd, 1946, Plaintiff suffered a heart attack (J.A. 9) 
from which he never fully recovered. Plaintiff remained 
under his doctor’s care almost through all of 1947 (J.A. 
10). Plaintiff’s doctor informed him that he could only 
do light work and could not resume the type of work at 
which he formerly was employed (J.A. 11). 

During this period of disability, Plaintiff was receiving 
welfare benefits from the United Mine Workers of America 
Welfare and Retirement Fund for complete disability 
(J.A. 12, 19). 


Plaintiff’s deposition was introduced in evidence (J.A. 
58). During the course of the deposition Plaintiff’s 


counsel asked him the following questions and received the 
following answers (J.A. 17). 
By Mr. Gregg: 


Q. Well, then, Mr. Danti, when was it that you 
retired from or ceased work in the coal mines? 
e a e a s 


A. Do you mean the last day I worked? 
By Mr. Gregg: 


Q. No, no, when was it that you retired from or 
ceased work in the industry? 


A. I retired after I got ~) I au, because I didn’t 
work any more since that 


Q. Were you available to return to work? 


A. No. 
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Mr. Michael Cocho, Plaintiff’s witness, was President, 
General Manager and Mine Foreman of Commercial Coal 
Company from October 8, 1944 to December 19, 1949 
(J.A. 63). At the same time he was also a traveling 
auditor for the State of Pennsylvania (J.A. 30, 31). He 
was succeeded as President by Mr. Monfordini, who, during 
1945 and 1946, had been Vice-President of Commercial Coal 
Company (J.A. 103). 


Under date of August 7, 1953, Mr. Monfordini, on behalf 
of Commercial Coal Company, made a written statement 
that according to the records of that Company, Mr. Andrew 
Danti was employed by them from June 4, 1945 to and 
including March 1, 1946 (J.A. 103). 


The records of Commercial Coal Company which were 
introduced in evidence (J.A. 74-83 and 100-117) demon- 
strated the following: 


The vacation payroll (J.A. 116) covering the period, 
June 1, 1945 to May 31, 1946 shows that the Plaintiff, 
Andrew Danti, received vacation pay for the period, June 1, 
1945 through February, 1946. Under the column for 
March, 1946 is the notation, ‘‘Quit Mar. 1.” Mr. Cocho in 
his deposition which was admitted in evidence (J.A. 58) 
stated that these records of Commercial Coal Company 
were proper and accurate (J.A. 40, 45). The vacation pay- 
roll record further indicated that other employees such as 
Andy Holodyna quit on October 26, 1945; that Joe Vasilko 
quit on October 4, 1945; and Floyd Cramer quit on 
December 5, 1945. Mr. Cocho admitted that in order to 
determine when a particular employee quit working for 
Commercial Coal Company, he would have to check these 
records (J.A. 45). He further admitted that the notation 
on the vacation payroll record which said, “‘Quit Mar. 1” 
indicated to him that the Plaintiff quit working on that 
date (J.A. 53). 

The payroll records of employees of the Company kept 
on a semi-monthly basis showed that Andrew Danti last 
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worked for Commercial Coal Company on March 1, 1946 
(J.A. 74 et seq.). On the payroll record for the period, 
April 1 through April 15, 1946, there is a notation after Mr. 
Danti’s name, “‘Q 7-10-46.”” Thereafter Mr. Danti’s name 
does not appear on the semi-monthly payroll records: cov- 
ering April 16 through April 30, 1946; May, 1946; June 1 
through June 15, 1946; June 16 through June 30, 1946 (J.A. 
74 et seq.). 


The semi-monthly payroll records do not show any 
employees being hired or quitting on any particular date 
with the exception of the notation opposite Mr. Danti’s 
name on the April 1 to April 15 payroll record, although 
the vacation payroll record shows that during the period, 
June 1, 1945 to May 31, 1946, employees were hired and 
quit. For example, the vacation payroll record shows that 
Andrew Holodyna was rehired on January 8, 1946 (J.A. 
116). The semi-monthly payroll record covering the 
period, January 1 to January 15, 1946, does not carry any 
notation about Mr. Holodyna being rehired (J.A. 106). 


It is quite obvious that the notation “‘Q 7-10-46,” which 
appears on the semi-monthly payroll record covering the 
period, April 1 through April 15, 1946, could not have 
been placed there at the time the record was prepared. 
Of necessity it would have to have been placed there some 
time after July 10, 1946, in order to bear that notation. 


Mr. Cocho’s daughter worked for Commercial Coal 
Company and he identified the notation showing that Mr. 
Danti quit on March 1, 1946 as having been entered by his 
daughter (J.A. 64). When Mr. Cocho’s deposition was 
taken by Plaintiff prior to trial, he testified that (referring 
to the notation on the records showing that the Plaintiff 
quit July 10, 1946), ‘‘I don’t know whose writing that is. 
It isn’t my writing.’? When Mr. Cocho testified at the trial 
he stated that it was his writing (J.A. 64). Mr. Cocho 
further admitted that at the time of the taking of his 
deposition, he did point out an instance on the 1946 payroll 
records which was his writing (J.A. 65) and admitted 
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that he was given ample time to study the payroll records 
in order to determine whose writing it was concerning the 
notation of July 10, 1946 (J.A. 64). 


The insertion of the notation, ‘‘Q 7-10-46”’ is inconsistent 
with the fact that the semi-monthly payroll records of the 
Company failed to carry. Mr. Danti’s name after April 15, 
1946. 


The Trial Court found that Plaintiff last worked in the 
Coal Industry on March 1, 1946 (J.A. 119, 121). It further 
concluded that there was no evidence that the Defendant 
Trustees acted arbitrarily or capriciously or in bad faith 
in holding that Plaintiff had not retired by permanently 
ceasing work in the Bituminous Coal Industry after May 28, 
1946, as required by Resolution 10, enacted by the Defendant 
Trustees (J.A. 122). 


From a judgment dismissing the complaint with 
prejudice, Plaintiff noted this appeal (J.A. 123). 


SUMMARY OF ARGUMENT 


The United Mine Workers of America Welfare and 
Retirement Fund of 1950 is a trust created by the parties 
to the National Bituminous Coal Wage Agreement of 1950. 
The settlors intended to create a trust as manifested by 
the wording employed in the Trust Indenture. The Labor 
Management Relations Act, 1947 required that it be a trust. 
In addition, judicial decisions involving these Trustees 
have determined that this Fund is a trust. 


The settlors gave to the Trustees of this Trust broad, 
discretionary authority with respect to questions of 
coverage, eligibility and all other related matters. This 
Court, as well as the United States District Court for the 
District of Columbia, has held that judicial review of the 
decisions of the Trustees denying applications for pensions 
is limited to a determination of whether the decisions of the 
Trustees were predicated upon substantial evidence or 
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whether they have made an erroneous decision on a question 
of law. In other words, have the Trustees acted arbitrarily, 
capriciously, or in bad faith. 


Appellant’s husband was not the possessor of a con- 
tractual right to a pension from the Trustees. No contract 
between the Trustees and Appellant’s husband existed, 
either expressly, by implication or by operation of law. 
Neither was Appellant’s husband a third party beneficiary 
to any contract to which the Trustees were a party. 
Appellant’s husband’s rights were exclusively equitable as 
the Trustees did not owe to him any immediate, uncondi- 
tional duty to pay a debt. It has been judicially determined 
that one claiming to be entitled to a pension from these 
Trustees is not the possessor of a contractual right. 


Appellant’s reliance upon the certification by the local 
union with respect to her husband’s employment record 
is misplaced as such certification is merely probative and 
not conclusive evidence. To hold otherwise would be to 
cause the Trustes to abdicate their function to officers of 
local unions. This contention has heretofore been rejected 
by this Court. 


The Record in this cause discloses that the Trustees have 
consistently resisted Appellant’s husband’s claim on the 
basis that he did not retire by permanently ceasing work 
in the Bituminous Coal Industry after May 28, 1946 as 
required by a resolution enacted by the Trustees setting 
forth requirements of eligibility for pensions. The fact 
that Appellant’s husband was initially advised that his 
application for a pension was being denied on other grounds 
is no basis for contending that he was entitled to a pension 
when he failed to meet other requirements of eligibility. 


The findings of fact which the Trial Court made are 
amply supported by substantial evidence and unless clearly 
erroneous should not be set aside. Appellant has failed to 
demonstrate that any of these findings of fact were clearly 
erroneous. 
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ARGUMENT 
I 


THE UNITED MINE WORKERS OF AMERICA WELFARE AND 
RETIREMENT FUND OF 1950 IS A TRUST 


The parties to the National Bituminous Coal Wage 
Agreement of 1950, to wit, coal operators signatory thereto 
and the United Mine Workers of America, a labor union, 
created by said Agreement an irrevocable trust known as 
the United Mine Workers of America Welfare and Retire- 
ment Fund of 1950.4 That this Fund is a trust is manifested 
by the intention of the parties who created it as contained 
in the Trust Indenture.5 The Labor Management Relations 
Act, 1947 as amended requires such a fund to be a trust.® 
Judicial decisions have determined that this Fund is a 
trust. Benedict Coal Corp. v. Lewis, 361 U.S. 459, 80 8. Ct. 
489, 4 L. Ed. 2d 442; Lewis v. Quality Coal Corporation, 
7th Cir., 270 F. 2d 140; Lewis, et al. v. Quality Coal Cor- 
poration, 7th Cir., 243 F. 2d 769, cert. den. 355 U.S. 882; 
Ruth v. Lewis, et al., (USDC D.C.) 166 F. Supp. 346; 
Hobbs v. Lewis, et al., (USDC D.C.) 159 F. Supp. 282; 
Van Horn v. Lewis, et al., (USDC D.C.) 79 F. Supp. 541; 
Yonce v. The Miners Memorial Hospital Ass’n, et al., 
(USDC WD Va.) 161 F. Supp. 179 at 186; Barlow v. Roche, 
et al., (Mun. Ct. Apps. D.C.) 161 A. 2d 58, App. den. D.C. 
Cir. No. 15,951; Hobbs v. Lewis, et al., 197 Tenn. 44, 270 
S.W. 2d 352; Wilder v. United Mine Workers of America 
Welfare and Retirement Fund, et al., — Ky. —, 346 S.W. 


4J5.A. 90-96, 


5<<‘Tt is agreed that this Fund is an irrevocable trust created pursuant to 
Section 302(c) of the ‘‘Labor-Management Relations Act, 1947,’’ and shall 
endure as long as the purposes for its creation shall exist.’? (J.A. 92). 

“<Title to all the moneys paid into and or due and owing said Fund shall 
be vested in and remain exclusively in the Trustees of the Fund, and it is 
the intention of the parties hereto that said Fund shall constitute an ir- 
revocable trust ...’’ (J.A. 93). 


@ Act of June 23, 1947, c. 120, Title III, Sec. 302(c)(5), 61 Stat. 157; 
USCA, Title 29, Sec. 186(¢) (5). 
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2d 27 (1961); Ramsey, et al. v. United Mine Workers of 
America, et al., (USDC E.D. Tenn.) — F. Supp. — (1961). 
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PLAINTIFF HAS NO CONTRACTUAL RELATIONSHIP WITH 
THE TRUSTEES OF THIS TRUST 
Appellant in his brief states that one of the questions in 
this case is whether a retired miner’s rights to a pension 
from the Trustees of this Trust is equitable or contractual.” 
In his Argument, Appellant states that it doesn’t matter 
whether Plaintiff’s rights are equitable or contractual.® 


Appellant fails to set forth any agreement, either oral or 
in writing which Plaintiff has with the Trustees of this 
Trust. Nor does he set forth any facts from which a 
contract between these parties could be implied. Appellant 
does not suggest any law which by its very operation 
constitutes a contract between Plaintiff and the Defendant 
Trustees. Lastly, Appellant does not suggest any agree- 
ment between the instant Trustees and any other party for 
the benefit of the Plaintiff. 


In Ruth v. Lewis, et al., (USDC D.C.) 166 F. Supp. 346 
at 349, Judge Youngdahl said, ‘‘In this case, plaintiff is in 
the position of a beneficiary of a noncharitable trust, not 
the possessor of a contractual right.’? The same point was 
raised by Appellant in Barlow v. Roche, et al., (Mun. Ct. 
Apps. D.C.) 161 A. 2d 58, App. Den. D.C. Cir. No. 15,951, 
and was rejected by the Court. See also Benedict v. Lewis, 
6th Cir., 259 F. 2d 346 (1958); Szuch v. Lewis, et al., 
(USDC D.C.) 193 F. Supp. 831 (1960). 

If Plaintiff had a contractual right, judicial review of 
the decisions of the Trustees of this Trust would consist of 
a trial de novo, thus making the Court a super trustee. 
This Court has already determined the extent of judicial 


7 Appellant’s Brief, pg. (i). 
8 Appellant’s Brief, pgs. 9 and 10. 
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review in cases such as this, to be limited to a determina- 
tion of whether the decision of the Trustees of this Trust 
was based on substantial evidence or whether they have 
made an erroneous decision on a matter of law. In other 
words, have they acted arbitrarily or capriciously, or in 
bad faith. Marlowe v. Lewis, et al., — U.S. App. D.C. —, 
289 F. 2d 786. 


Treatise writers agree that the remedies of the benefi- 
ciary against the trustee are exclusively equitable except 
where there is an immediate, unconditional duty to pay a 
debt.2 Such an immediate, unconditional duty to pay a debt 
might exist where the Trustees after granting to a person 
such as Plaintiff a pension, failed to pay him the monthly 
allotment, without reason, when all other pensioners did 
receive the monthly allotment. 


The Courts of this jurisdiction have held, in cases in- 
volving this Trust, that Plaintiff is not entitled to a trial 
by jury, because his rights are equitable and not 


contractual.” 


With respect to Appellant’s assertion that his rights are 
contractual, it should additionally be pointed out that as 
a matter of law, Appellant cannot be a third party benefi- 
ciary to any contract involving the Trustees of this Trust 
and his right to secure a pension. The distinction between 
a trust and a third party contract is that if title to equitable 
property is held by a person or group of persons for the 
benefit of a third party it is a trust; but if the party 
receiving the monies merely promises to make payment to 


2 Scott, The Law of Trusts, 2nd ed. Section 198; Restatement of the Law of 
Trusts, Vol. 1, Secs. 197, 198. 


10 Clair v. Lewis, et al. (USDC D.C.) Civil Action No. 856-59; Helfer v. 
Lewis, et al. (USDC D.C.) Civil Action No. 2521-59; Ruth v. Lewis, et al. 
(USDC D.C.) Civil Action No. 1081-59; Terreo v. Lewis, et al. (USDC D.C.) 
Civil Action No. 388-55; Sichko v. Lewis (USDC W.D. Pa.) 191 F. Supp. 68; 
Barlow v. Roche, et at. (Mun. Ct. Apps. D.C.) 161 A. 2d 58, App. Den. D.C. 
Cir., No. 15,951; Gambrell v. Lewis, et al. (Mun. Ct. Apps. D.C.) 167 A. 
2d 605. 
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a third party then it is a contract. The determining factor 
is whether the party receiving the monies obliges himself 
to hold that money for the benefit of another or merely to 
make a payment to a third party from his other assets. 
The Trustees of this Trust hold the money they receive for 
the benefit of beneficiaries. They are not free to exercise 
any other ownership over these funds other than as a 
fiduciary. 

Appellant’s reliance on Hobbs v. Lewis, et al., supra, is 
misplaced because as is pointed out by Scott and Williston, 
supra, one of the indicia of a trust is that the persons 
holding the funds exercise a fiduciary relationship to those 
to whom the money is to be paid." On the other hand, in 
a third party contract, the one who promises to make pay- 
ment of money to a third party does not have any fiduciary 
duty to that third party. Judge Pine in the Hobbs case, 
supra, said: 

The Trustees are acting in a fiduciary capacity and 
have a high duty to make certain that all those who are 


eligible for a pension receive it and all those who are 
not eligible are denied it. (Emphasis supplied.) 


The duties of the Trustees as set forth by Judge Pine in 
Hobbs, supra, are not compatible with a third party 
contract. 
mm 
JUDICIAL REVIEW OF THE DECISIONS OF THE TRUSTEES 


Judicial Review of the decisions of the Trustees of this 
Trust denying applications for pensions is limited to a 
determination of whether the Trustees have acted arbi- 
trarily, capriciously or in bad faith; that is, is the decision 
of the Trustees supported by substantial evidence or have 
they made an erroneous decision on a question of law. 
Kennett v. Lewis, et al., D.C. Cir. No. 15,892, affirming 183 


11 Scott, supra, Vol. 1, Secs. 14 and 14.1, pgs. 135, 136; Williston, A Treatise 
on the Law oj Contracts, Rev. Ed. Vol. I, Sec. 348, pgs. 1031, 1032. 
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F. Supp. 315 (1960) ; Marlowe v. Lewis, et al., — U.S. App. 
D.C. —, 289 F. 2d 786 (1961); Szuch v. Lewis, et al., 
(USDC D.C.) 193 F. Supp. 831; Ruth v. Lewis, et al., 
(USDC D.C.) 166 F. Supp. 346; Capirosso v. Lewis, et al., 
(USDC D.C.) Civil Action No. 463-59 (Memorandum 
Opinion) ; Barlow v. Roche, et al., (Mun. Ct. Apps. D.C.) 
161 A. 2d 58, App. den. D.C. Cir. No. 15,951. 


Appellant, while seemingly attacking the scope of 
judicial review, as enunciated in the cases cited above, 
bases his argument on three charges of arbitrary and 
capricious conduct by the Trustees. 


(a) 


Certification By Local Union Is Merely Probative, 
Not Conclusive 


Appellant argues” that the certification by the local union 
on Appellant’s application for a pension is conclusive and 
binding upon the Trustees, and therefore the Trustees 
acted arbitrarily in denying his application for a pension. 


This Court has previously disregarded this argument. 
Kennett v. Lewis, et al., D.C. Cir. No. 15,892, affirming 183 
F. Supp. 315 without opinion (1960); Marlowe v. Lewis, 
et al., — U.S. App. D.C. —, 289 F. 2d 786 (1961) 
(No. 15,944). 


Appellant’s argument is that certifications by local 
unions, whether or not they are factually correct, are 
binding on the Trustees with respect to the employment of 
the applicant covered by such certification. Under this 
theory the Trustees would not be at liberty to consider 
other evidence which might be diametrically opposed, but 
would be bound by a certification made by an officer of a 
local union. It would mean that officers of the local union 
rather than the Trustees were passing upon the eligibility 
requirements of the various applicants seeking to become 


12 Appellant’s Brief, pgs. 11, 12. 
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beneficiaries of the Trust. This clearly was not the in- 
tention of the settlors of the Trust. 


In the instant case, Appellant’s application for a pension 
stated that he worked at the Commercial Coal Company 
from May, 1945 to June, 1946 as a loader (J.A. 85). The 
local union certified to this employment. Appellant would 
have the Trustees bound by this certification, despite the 
fact that Appellant admitted and the records of the Com- 
mercial Coal Company showed conclusively that Appel- 
lant’s last day of work in the Bituminous Coal Industry 
was on March 1, 1946 and he was last carried on the 
records of the Coal Company for the period April 1 to 
April 15, 1946. In addition these records showed that 
Appellant quit work on March 1, 1946. 


To permit the certification by the local union to constitute 
anything other than probative evidence would be to cause 
the Trustees to breach the fiduciary duty which they owe 
to beneficiaries of this Trust. 


Appellant’s reliance on Hobbs v. Lewis, et al., (USDC 
D.C.) 159 F. Supp. 282, is misunderstood. In Hobbs, supra, 
the Court adopted a different theory of judicial review in 
that it sat de novo and weighed the evidence. Other 
decisions including those of this Court have limited the 
scope of judicial review, holding that the Court will not 
weigh the evidence but merely see that the decision of the 
Trustees is predicated upon substantial evidence. 


(b) 


The Trustees Have Resisted Appellant’s Claims on the Basis 
That He Did Not Retire by Permanently Ceasing Work in 
the Bituminous Coal Industry After May 28, 1946 

Appellant claims that the Court’s finding that the 

Trustees have resisted Appellant’s claims for a pension 

on the basis that he did not retire by permanently ceasing 

work in the Bituminous Coal Industry after May 28, 1946 

‘was improper, arbitrary and not supported by the evidence. 


af) 


Appellant argues that his pension was denied because of 
failure to meet the requirements of Resolution 30. Since 
the Trustees have, shortly after the denial of his pension, 
made clear that the denial was predicated on his failure 
to meet the requirement of Resolution 10, to wit, that 
he must have retired by permanently ceasing work in 
the Bituminous Coal Industry after May 28, 1946, they are 
therefore guilty of arbitrary and capricious conduct and 
his pension should have been granted. 


Appellant agrees with the Trustees’ position that 
Resolution 10 is applicable to thé’ situation (J.A. 59). The 
evidence clearly shows that Appellant did not meet the 
requirements ‘of Resolution 10, above referred to. The 
Record in this cause amply manifests that since the com- 
mencement of this action the Trustees have denied 
Plaintiff’s contention that he was entitled to a pension 
because of his failure to meet the said specific requirement 
of Resolution 10. Even prior to the commencement of this 
action Appellant knew the position of the Trustees.” 


Appellant fails to show where he has been prejudiced. 
Not only was he aware of the position of the Trustees 
when he commenced his action against them, but the 
evidence clearly established that he did not meet the 
requirements of Resolution 10, which he relies on. 


(c) 
Did the Trustees Fail to Resolve Any Doubts 
Appellant’s final contention is that the Trustees abused 


their discretion in failing to resolve all doubts and facts 
in favor of Appellant in view of the purposes of the Fund.* 


Appellant at page twelve (12) of his brief admits that 
certain information in the possession of the Trustees would 
create a doubt as to whether Appellant was eligible for a 
pension. He refers to the statement of Commercial Coal 


13 Appellant’s Brief, pg. 14. 
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Company (J.A. 108) and to Social Security Records all 
of which indicated that Appellant was not employed in the 
Coal Industry after March 1, 1946. Appellant complains 
that no showimg of further investigation was made by the 
Trustees, at the trial. 


The information, and all of the investigations conducted 
by the Trustees with respect to determining whether 
Appellant was eligible for a pension was contained in the 
Trustees’ file on this applicant. Appellant during the 
course of this litigation made no attempt to discover this 
file, nor at time of trial did he attempt to introduce the 
same in evidence, although it was readily available. If 
the Trustees were arbitrary, as Appellant contends, then 
the easiest manner of showing such conduct would have 
been to introduce the Trustees’ file in evidence. On the 
other hand, perhaps Appellant was aware that the intro- 
duction of this file in evidence would have showed that the 
Trustees had more than substantial evidence to support 
their position. Appellant’s fallacy exists in believing that 
he established a prima facie case. Appellant’s case-in- 
chief clearly manifested that he failed to meet the require- 
ment of Resolution 10 which required as a condition of 
eligibility for a pension that the applicant must have 
retired by permanently ceasing work in the Bituminous 
Coal Industry after May 28, 1946. Failing to demonstrate 
that he met the requirements how can he now be heard to 
say that the Trustees were arbitrary and capricious in 
refusing to grant him a pension. 


Iv 


THE TRIAL COURT'S FINDINGS OF FACT AND CONCLUSIONS 
OF LAW ARE SUPPORTED BY SUBSTANTIAL EVIDENCE 
Eaeh of the findings of fact made by the Trial Court in 
this cause are amply supported by substantial evidence. 
Appellant failed to establish facts from which a valid 
inference could be drawn that the Trustees had arbitrarily 
or eapriciously denied him a pension. The Trial Court 


17 


had the opportunity to observe Plaintiff’s witness and to 
weigh the credibility of the testimony given. Findings of 
the Trial Court should not be set aside unless clearly 
erroneous. Rule 52(a), Federal Rules of Civil Procedure; 
United States v. U. S. Gypsum Co., 333 U.S. 364 at 394, 395, 
68 S. Ct. 525, 92 L. Ed. 746; Tucker, et al. v. Meredith, 98 
U.S. App. D.C. 90, at 96, 232 F. 2d 347; Esso Standard Ow 
Co. v. Sun Oil Company, 97 U.S. App. D.C. 154, at 156, 229 
F. 2d 37, cert. den. 351 U.S. 973. 


CONCLUSION 


The Appellee Trustees respectfully submit that for the 
foregoing reasons the judgment of the United States 
District Court for the District of Columbia in the instant 
case should be affirmed. 


Epwarp L. Carey 
Vau J. Mirce 
Cuartes L. Woman 


Attorneys for Appellees 
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United States Court of Appeals 


No. 16,351 


Rose Danti, ADMINISTRATRIX OF THE ESTATE OF 
Anprew Dantt, Appellant, 


v. 


Joun L. Lewis, Josepamve Rocue, anp Hexey G. Scamupr, 
Trustees, Untrep Muve Workers or AMERICA WELFARE 
AND RETIREMENT Founp or 1950, Appellees. 


PETITION FOR REHEARING EN BANC 


Comes now Appellees, by their attorneys, and petition 
this Honorable Court for a rehearing en banc in this cause, 
because of the importance of the issues, hereinafter set 
forth, to prospective beneficiaries of this Trust, and to the 
administration, of this Trust Fund, and other trust funds 
modeled upon it. It is respectfully submitted that such a 
rehearing is necessary in view of the opinion filed in this 
cause by the majority of a division of this Court. 


THE FACTS 


This was an appeal from an adverse decision of the 
United States District Court for the District of Columbia 
dismissing Appellant’s complaint which sought review of 


2 The opinion of the division of this Court, Chief Judge Bazelon dissenting, 
was filed November 20, 1962 and for the convenience of the Court is set forth 
in the Appendix to this petition. 
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the decision of the Trustees of this Trust Fund denying 
Appellant’s husband, Andrew Danti’s application for a 
pension. (Andrew Danti became deceased during the course 
of this litigation. Appellant, his wife, was substituted as 
party plaintiff. Hereinafter in referring to appellant or 
plaintiff, we will mean Andrew Danti). 


The Trust of which Appellees are Trustees was created 
by the National Bituminous Coal Wage Agreement of 1950 
within the framework of the Labor Management Relations 
Act, 1947. The settlors were coal operators signatory to 
the National Bituminous Coal Wage Agreement of 1950 
and the United Mine Workers of America, a labor union. 


The Trust Indenture provided that the powers of the 
Trustees should include among other things: 


Subject to the stated st gre ig of this Fund, the 
Trustees shall have full authority, within the terms 
and provisions of the “Labor-Management Relations 
Act, 1947”, and other applicable law, with respect to 
questions of coverage eligibility, priorities among 


classes of benefits, amounts of benefits, methods of pro- 
viding or STONE Ing for provisions for benefits, invest- 
‘ands, and 


ment of trust all other related matters. 


(Emphasis added). 


On April 5, 1950, pursuant to the authority granted to 
them, the Trustees enacted Resolution 10 establishing re- 
quirements of eligibility for pensions.? Resolution 10 
required that an applicant must have met the following 
requirements: attained the age of sixty at the time of his 
applicaton for a pension; retired by permanently ceasing 
work in the Bituminous Coal Industry after May 28, 1946; 
been employed for a period of at least one year in the 
Bituminous Coal Industry immediately preceding his retire- 


2 Act of June 23, 1947, C. 120, Title III, See. 302(¢), 61 Stat. 157; U.S.CA, 
Title 29, Sec. 186(¢). Sec. 302 is basicly a criminal statute. Sec. 302(c) sets 
forth five exemptions from the provisions of (a) and (b) of that section. 


3 Resolution 10 is set forth in the Appendix to this petition. 
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ment; completed twenty years of service in the coal in- 
dustry. 


On September 10, 1952, Appellant prepared an applica- 
tion for a pension which was received by the Trustees on 
October 13, 1952 (J.A. 58, 85). 


Effective January 29, 1953, the Trustees enacted Resolu- 
tion 30, which changed the eligibility requirements for a 
pension. (Resolution 29 rescinded Resolution 10). These 
requirements were as follows: attained the age of sixty 
at the time of his application for a pension (same as Reso- 
lution 10) ; retired from or ceased work in the Bituminous 
Coal Industry after May 28, 1946 (the same requirement 
as Resolution 10, but worded slightly different); regular 
employment in the coal industry immediately preceding 
May 29, 1946 (Resolution 10 required one year) ; completed 
twenty years service in the coal industry within the twenty- 
five year period immediately preceding his application for 
& pension. 


On February 26, 1953 the Trustees denied Appellant’s 
application for a pension on the grounds that he did not 
meet the requirement of Resolution 30, to wit, he did not 
have twenty years classified service within the twenty-five 
years immediately preceding his application for a pension 
(J.A. 97). 


The majority of the division of this Court held,‘ “On 
the administrative record before it, the District Court 
should have found the Trustees’ decision arbitrary and 
capricious because it was based on Danti’s failure to prove 
something he was not required to prove by Resolution 
10} 5.3” 


The facts of the case are that Andrew Danti last worked 
as a coal miner on March 1, 1946. One or two days later he 
suffered a heart attack, which incapacitated him through 
1947. He made, according to his deposition, some attempt 


‘Slip Opinion, pg. 7; Appendix, pg. 10a, lla. 
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to get light work which his doctor had recommended as the 
only type of work he could perform, but he never found any. 


The administrative record that the majority of the 
division of this Court speak of allegedly consisted of the 
pension application plus the certifications of the local and 
district union.’ In his pension application, Danti alleged 
that he worked for Commercial Coal Co. (J.A. 85 Question 
14); that the date he “last worked for this Company” was 
June, 1946 (J.A. 85, Question 17; he stated his reason for 
retiring as “failure health—heart condition.” In response 
to question 19 (J.A. 86) he stated he was employed to 
June 1946. 


Contrary to the opinion of the majority of the division of 
this Court, there was additional facts before the Trustees, 
and this fact, appears in the record in this cause, when 
Andrew Danti testified as follows: 


Q. Did you get any benefits from the United Mine 
Workers Welfare Fund? A. No, I got them in 1947. 

Q. You got them in 19477 A. Yes. 

Q. When in 1947 did you get them? A. Well, I don’t 
remember, but I think I got the first check in 47. 
(J.A. 12). 

Q. You got disability benefits from the United Mine 
eres Welfare and Retirement Fund, did you not? 

es. 

Q. At the time you received those benefits you had 
to fill out certain applications, did you not? You had 
to fill out certain forms? A. Yes. 

Q. And those forms asked you to indicate where you 
last worked. Do you recall that? A. Yes. 

Q. I ask you to look at Defendants’ Exhibit No. 1, 
which is a rae dese copy, and ask you if that is your 
signature, Mr. Danti? A. Yes, that’s my name. 

Q. I show you Question No. 17, on Defendants’ Ex- 
hibit No. 1, and it asks you, “When did you last work 
in the Mines?” What have you written there? A. It 
is “April 1946”. 


5 Slip Opinion, pg. 7; Appendix, pg. 9a. 
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Q. April, 19467 A. Yes. 

Q. You left the mine in April, 1946 because you had 
a heart condition, isn’t that correct? A. Yes, sir. 
(J.A. 19). 


In addition to this information, the Trustees also had 
social security information as indicated by the form which 
was attached to the pension application of Mr. Danti. From 
all of this information, the Trustees knew, as of the date 
of denial, that Danti had not worked in the coal industry 
since March 1, 1946. They knew, at a glance, that his appli- 
cation was incorrect. Such information was clearly suffi- 
cient to rebut the probative value of the certifications. 


The majority of the division of this Court held that the 
application, plus the certifications showed that Danti met 
the requirements of Resolution 10 and therefore the 
Trustees should have granted him a pension. 


The Trustees at least as early as 1957 (actually as early 
as shortly after the denial, in 1953—but there was no 
reason to offer in evidence this correspondence since the 
Court permitted the Trustees to put on the defense that 
they had indicated in all their pleadings) had informed the 
Appellant that he failed to meet the requirement of 
having retired by permanently ceasing work in the Bitu- 
minous Coal Industry after May 28, 1946. 


The majority of the division of this Court then passed 
to an alternative ground. They held that the trial Court 
should have considered only the evidence before the Trus- 
tees at the time of the denial of the pension and should not 
have permitted any evidence obtained subsequent thereto 
to be introduced in evidence or any new issue to be resolved. 
However, the Court held that the Trustees were arbitrary 
and capricious in stating that Danti failed to retire by 
permanently ceasing work in the Bituminous Coal Industry 
after May 28, 1946. They point to the trial Court’s finding 
that Danti made unsuccessful efforts to obtain work as 
negating the concept that he retired. The reasoning 
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adopted by the majority opinion, demonstrates that Ap- 
pellant was ineligible for a pension under Resolution 10, 
as will be discussed hereinafter, at length. 


The Trustees, in the trial court, introduced in evidence 
records of Commercial Coal Company, vacation pay rec- 
ords, and other documentary evidence which manifested 
that Danti left the employ of Commercial Coal Company 
on the date he last worked, March 1, 1946. There was no 
employee status thereafter. 


THE ISSUES 


The most important issue presented, is whether in a 
discretionary trust, Trustees, who have been given full 
authority with respect to questions of coverage and eligi- 
bility for benefits and all other related matters, may reason- 
ably interpret their own resolutions which they have en- 
acted, or does a court have the right and duty to super- 
impose its interpretation of their enactments. 


Another issue is what constitutes the administrative file? 
In the instant case, there was a great deal of proof, sub- 
sequent to the initial decision supporting the theory that the 
Plaintiff did not meet the requirements of either Resolu- 
tion 10 or 30. The majority of the division of this Court 
hold that only the evidence before the Trustees at the time 
of the initial decision may be used. Suppose, the Trustees 
deny an application for a pension, where the evidence is 
quite close. Later, their decision is confirmed unequivocally 
by later obtained evidence. Are they denied the right to 
put forward that evidence? Is a person, who is not entitled 
to a pension, permitted to obtain one, because a part of 
the evidence against him was not before the Trustees at the 
time of their initial decision? 


REASONS FOR GRANTING THIS PETITION 


According to the Annual Report for the fiscal year ending 
June 30, 1962, the Trustees of the United Mine Workers 
of America Welfare and Retirement Fund of 1950, during 
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that year, paid benefits to over 180,000 beneficiaries and 
collected income, from which benefits were paid of almost 
a million and one fourth dollars.* Its beneficiaries extend 
from the southeastern part of the United States to the 
northwestern boundaries of our country. The Fund is both 
national and industry-wide in scope. Other funds and trusts 
have used it as a guide. It has received the approbation 
of the United States Senate.’ 


The issue in this case is not whether Mrs. Danti will 
receive a certain sum of money. The issue is the right of 
the Trustees to interpret, reasonably, words that they em- 
ploy in enacting requirements of eligibility for benefits. It 
is respectfully submitted, that the Trustees having been 
given full and complete authority with respect to questions 
of coverage and eligibility for benefits and all other related 
matters, that such power encompasses the right to make a 
reasonable determination as to the meaning of the require- 
ments which they have established. 


In the instant case, a division of this Court, one judge 
dissenting, has said, that “Retired by permanently ceasing 
work in the Bituminous Coal Industry . . .” does not mean 
the last day of actual work where the applicant made un- 
successful efforts to find employment at an indefinite date 
thereafter, being under doctor’s orders to obtain lighter 
work. 


Bear in mind, that Mr. Danti was in bed for either seven 
or ten weeks, and remained under Doctor’s care and unable 
to work until sometime after 1947, when he was told he 
could do light work, like a watchman (J.A. 10, 11). The 
Trustees knew this—at least that he was disabled through 


€ Library of Congress Catalog Card Number 52-25786. 

7 Welfare and Pension Plans, Investigation, Final Report of the Committee 
on Labor and Public Welfare, submitted by its Sub-Committee on Welfare 
and Pension Funds pursuant to 8. Res. 225—S83rd Congress and S. Res. 40 as 
extended by S. Bes. 200 and S. Res. 232—84th Congress. Report No. 1734, 
U. 8S. Senate, 84th Congress—Second Session. 
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1947—as they had paid disability benefits to him on the 
basis of an application which he filed (J.A. 12, 19), when 
they received and processed his application for a pension. 


Examine if you will, Resolution 10. Requirement 1 (C) 
requires an applicant to have been employed for a period 
of at least one year in the Bituminous Coal Industry im- 
mediately preceding his retirement. This indicates two 
things. First, it supports the Trustees’ interpretation of 
1(B) of Resolution 10 (Retired by permanently ceasing 
work in the Bituminous Coal Industry after May 28, 1946) 
by stating that the applicant must have been actually em- 
ployed during the year before retirement. Thus, under 
the Trustees’ interpretation of their resolution, one cannot 
stop actual work, make unsuccessful efforts to obtain un- 
employment some two years later and then state that he is 
retiring. Secondly, Danti, could not and did not meet the 
requirements of Resolution 10. The majority of the divi- 
sion of this Court states that he qualified under Resolution 
10. The record in this cause rejects this contention. As 
Danti stated in his deposition, which was the only evidence 
that he himself proffered, he last worked March 1, 1946. 
He spent seven weeks or ten weeks in bed. He remained 
under the doctor’s care (Dr. Rice) through all of 1946 and 
1947 (J.A. 10). He was not engaged and did no work 
during these two years, “because I (he) couldn’t take it.” 
(J.-A. 11). Finally, “around 1947” (apparently after 1947) 
the doctors told him he could do a little light work. He 
tried to get a job as a watchman or sweeping rooms, but 
was unsuccessful. Apparently then, under the Court’s in- 
terpretation, he retired. But where was the employment 
for one year immediately preceding his retirement, if that 
were the case! Can you be employed without an employer? 
Unquestionably the record demonstrates that Danti did not 
meet the requirements of Resolution 10. 


What is a year of service defined as in Resolution 10? 
“Worked in a job classified . . .” is the answer. That is 


8The majority opinion concedes this point. See their footnote 6, this 
appendix, pg. 14a. 
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another indication in support of the Trustees’ interpreta- 
tion of requirement 1(B). 


In the instant case, the Trustees determined that “Re- 
tired by permanently ceasing work” meant the last day 
that Mr. Danti actually worked. Is not this, the most 
reasonable interpretation? Or, if both, the interpretation 
of the majority of the division of the Court, and the Trus- 
tees, is reasonable, ought not the Trustees of this type of 
discretionary trust have the right to make a reasonable 
interpretation of their own enactment. 


If it be conceded that Danti did not meet the require- 
ments of Resolution 10 (there is not one fact in the record 
to support a date of retirement in June, 1946—and the 
Court concluded that his retirement was after he was 
unable to find employment of a lighter nature) is he still 
entitled to a pension because the Trustees denied his ap- 
plication for the wrong reason? Does this Court order a 
new trial where evidence, otherwise inadmissible, is ex- 
cluded for the wrong reason? 


It is appropriate to consider what Chief Judge Gourley 
in Kough v. Lewis, (USDC W.D. Pa.) 195 F. Supp. 657 
(1961) said: 


It is not the province of the court to whittle away 
the purport and tenor of a trust created by authority 
which stems from Act of Congress, 29 USCA Sec. 
186(c). Where deviation might exist from regulations 
adopted by the Trustees, the remedy lies against the 
Trustees for violation of said trust, and where regu- 
lations are deemed unjust, the remedy must lie with 
Congress. For the courts to interject themselves in 
the fragile and delicate operations of a trust which 
requires expertise knowledge of trustees who have been 
selected for their know-how and familiarity with the 
inner workings of a vast and complex pension program, 
would prove inimical to the best interests of the trust 
and the employees for whose benefit it was created. 


One farther point deserves attention. This is the ques- 
tion of the certifications made by the local and district un- 
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ions. It has been the position of the Trustees that these 
certifications have probative value but are not conclusive 
or binding upon the Trustees where other evidence shows 
them to be in error. In Kenneth v. Roche, et al., D. C. Cir. 
No. 15,892 this Court affirmed without an opinion, the 
decision of the lower Court upholding the Trustees. In 
Marlowe v. Lewis et al., 110 U.S. App. D.C. 120, 289 F. 
2d 786, this Court also affirmed the ruling of the lower 
Court upholding the decision of the Trustees of this Trust. 
In both cases, Appellants claimed the conclusiveness of the 
certifications by the local and district unions. They claimed 
that the Trustees were bound thereby. The Trustees 
claimed that such certifications were only probative evi- 
dence, rebuttable by other evidence which demonstrated 
their error. This Court affirmed both decisions. 


In both the Kenneth and Marlowe cases, the litigation 
developed after the Trustees had terminated previously 
approved pensions. Both Kenneth and Marlowe had been 
receiving pensions for a considerable period of time. Their 


pensions were terminated when the Trustees concluded that 
the prior pension grants were improperly issued, because 
of factual misrepresentations contained in their applica- 
tions. 


In the instant case, the Trustees developed further in- 
formation subsequent to the first denial which demonstrated 
the applicant’s ineligibility for a pension. He was so in- 
formed. The Trustees maintained this position (actually 
from 1953) in their correspondence, in the answer to the 
complaint, at pre-trial, and during the trial itself.® 

The majority of the division of this Court indicate quite 
clearly, that a trial of a pension case, under this Trust 
ought to be aecomplished in the following manner. Plaintiff 
would introduce in evidence, the Trust Indenture, the Reso- 
lution in effect at the time of his application, and the admin- 


9 See Footnote 1, pg. 12 of the Dissenting Opinion. 
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istrative file of the Trustees—that is what was before them 
at the time they made their initial decision. Then both 
sides would rest, since, under the opinion filed in this case, 
the Trustees are limited to their file as indicated above. 
Actually, such a method would adversely effect plaintiffs 
more than it ever would the Trustees. Take for example 
a@ man who believing he has worked twenty years, retires 
and sends in an application. A check reveals that he can 
be given credit for only nineteen years and he is so in- 
formed. He does nothing about it and the pension applica- 
tion is denied. Later he remembers an additional year that 
he did not put down on his application. From an academic 
view only, what would be the result? Practically, when he 
submitted a second application, the Trustees would grant 
him the pension. But from an academic viewpoint, he 
couldn’t win in court. Obviously, there is something wrong. 


Both sides ought to be allowed to put in all evidence 
obtained, certainly at least during the time that applications 
are under reconsideration. 


Review of the decisions of the Trustees have been limited 
by most state courts to the judiciary of the District of 
Columbia, with the exception of the State of Pennsylvania. 
See Lewis, et al. v. Hogwood, 112 U.S. App. D.C. 105, 
300 F. 2d 697, and cases of various state courts cited 
therein and in Appellant’s Brief. It is important, that the 
full Court should pass on a basic issue, which will occur 
again and again, namely the power of the Trustees to inter- 
pret their own regulations. Are they entitled to exercise 
“reasonable” interpretation. Or, are all interpretations 
subject to the Court’s view. A ruling made in this case, 
effects not merely Mrs. Danti, as we stated initially, but 
effects a great many cases, a great many potential bene- 
ficiaries, and undoubtedly effects many other trust funds 
who likewise are seeking guidance. At the moment, three 
Judges of a division of this Court and a District Judge 
have examined these issues. Chief Judge Bazelon of this 
Court and Judge Tamm, United States District Judge have 
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one view; Judge Miller and Judge Berger hold a different 
view. Because of the widespread effect of the opinion in 
this case, it is respectfully submitted that the full Court 
should hear oral argument in the cause and decide the 
matter. 


CONCLUSION 


It is respectfully submitted that the petition for rehear- 
ing en bane should be granted. 


Epwarp L. Carey 

Vax J. Mrrcx 

Cuartes L. Woman 

JoserH T. McFappen 

821 Fifteenth Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellees 
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APPENDIX 


Plaintiff's Exhibit 7 


Seconp Meetine or THE Trustees, Unrrep Move Workers 
or America WELFARE AND Retirement Funp or 1950, 
Ape, 5, 1950 


RESOLUTION NO. 10 


Wuereas, the United Mine Workers of America Welfare 
and Retirement Fund of 1950 has for one of its purposes the 
payment of pensions to individual members of the United 
Mine Workers of America, and to employees of the coal 
operators signatory to the National Bituminous Coal Wage 
Agreement of 1950 (hereinafter referred to as the “1950 
Agreement”) other than those exempted from the 1950 
Agreement; and 


Wuezezas, the Trustees desire to authorize the continua- 
tion of pension payments of ONE HUNDRED DOLLARS 


($100.00) per month to pensioners whose applications have 
been approved by the Trustees of the 1947 Fund, and to 
adopt regulations to govern the payment of pensions here- 
after ; 


Now Txererore Br Ir Resotven, that the Director be and 
is hereby authorized to continue payment of ONE HUN- 
DRED DOLLARS ($100.00) per month to pensioners 
whose applications have heretofore been approved by the 
Trustees of the 1947 Fund in full force and effect, subject 
to Paragraphs III and IV of the regulations hereinafter 
provided, the first payment being for the month of June, 
1950 or as soon thereafter as practicable, and shall be 
subject to amendment, revocation and revision at the dis- 
cretion of the Trustees: 


Bz Ir Furruer Resotven, that the following regulations 
shall govern the payment of pensions of ONE HUNDRED 
DOLLARS ($100.00) per month to individual members of 
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the United Mine Workers of America, and to employees 
of the coal operators signatory to the 1950 Agreement other 
than those exempted from said Agreement, and shall be 
subject to amendment, revocation and revision at the discre- 
tion of the Trustees. 


L ELIGIBILITY 


An applicant shall be eligible for a pension if he meets 
the following requirements: 


A. Attained the age of sixty (60) years or over at the 
time of his application for pension. 


B. Retired by permanently ceasing work in the Bitumi- 
nous Coal Industry after May 28, 1946. 


C. Been employed for a period of at least one year in 
the Bituminous Coal Industry immediately preceding 
his retirement. 


. Completed twenty (20) years service in the Coal In- 
dustry in the United States, its possessions or terri- 
tories, or the Dominion of Canada; a year of service 
being one in which applicant has for more than six 
months in any calendar year: 

1. Worked in a job classified in any National Coal 
Wage Agreement for an employer in the Coal 
Industry. 

2. Rendered service as an employee of the United 
Mine Workers of America in the Coal Industry 
and is not eligible for a pension under the United 
Mine Workers of America pension or retirement 
plan. 

3. Served in the military service of the United 
States in any war or national emergency. 


Any applicant who meets all requirements of eligibility 
at any time after May 28, 1946, shall not be subsequently 
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disqualified by returning to work in the Coal Industry for a 
period of less than one year. 


Il. PROOF OF ELIGIBILITY 
A. Age 

1. Wherever possible the age of applicant will be 
verified by the Social Security Administration 
records. 

2. Applicant shall be required to submit documen- 
tary evidence of probative value to establish his 
age in cases where the Social Security Adminis- 
tration records do not verify his age as stated on 
the application for pension. 


B. Service 


1. The following statements shall be deemed satis- 
factory proof of service for the period or periods 
covered by such statements: 


a. Certification by a Local Union or by Local 
Unions, or by Districts of the United Mine 
Workers of America that an applicant served 
in the Coal Indnstry. 


b. Statements by persons who have personal 
knowledge of applicant’s service in the Coal 
Industry. 

c. Certified copy or photostatic copy of discharge 
from a branch of the Defense Department of 
the United States or statements from the ap- 
propriate branch of the Defense Department. 
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C. The burden of proving eligibility shall be on the appli- 
cant. 
Il. PAYMENTS 
A. General 
Payments to pensioners shall be as follows: 


1. First payment shall be for the first month after 
authorization of pension. 

2. Last payment shall be for the month in which 
pensioner dies. 


3. Payments shall be payable on the first day of 
each month at pensioner’s last address of record. 


B. Suspension 


No payment shall be made for any month in which 
pensioner: 


1. Does not reside within the continental limits of 


United States, its territories or possessions, or 
the Dominion of Canada. 


2. Performs compensated services for an employer 
in the Coal Industry. 


3. Fails to continue to meet requirements of eligi- 
bility. 


Iv. FALSE STATEMENTS 


Any applicant for a pension who knowingly and will- 
fully falsifies any records or makes any false misrep- 
resentations or statements or withholds any informa- 
tion in order to secure a pension or to continue to 
receive a pension from the Fund shall be barred from 
receiving any benefits from the Fund; and in any case 
where payment has been made as a result of such 
misrepresentations or omissions the individual. in- 
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volved will be required to reimburse the Fund in the 
amount he received from the Fund. 


Be Ir Forrues Resotvep, that the Director is hereby au- 
thorized and directed to activate this Resolution in accord- 
ance with its terms and conditions and is empowered to do 
all things, to perform all necessary acts, and to require the 
submission of evidence in order to effectuate the purposes 
of this Resolution. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,351 


Rose Dantt, Administratrix of the Estate of Andrew Danti, 
APPELLANT 


Vv. 


Joun L. Lewss, et au., Trustees, United Mine Workers of 
America Welfare and Retirement Fund of 1950, appetizEs 


Appeal from the United States District Court 
for the District of Columbia 


Decided November 20, 1962 


Mr. James C. Gregg for appellant. Mr. Hugh Lynch, Jr., 
also entered an appearance for appellant. 


Mr. Edward L. Carey, with whom Messrs. Val J. Mitch 
and Charles L. Widman were on the brief, for appellees. 

Before Bazeton, Chief Judge, and Wiusuz K. Muier 
and Borers, Circuit Judges. 

Wusve K. Muuzr, Circuit Judge: This appeal involves 
a coal miner’s eligibility for a pension from the United 
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Mine Workers of America Welfare and Retirement Fund 
of 1950. It also presents preliminary questions as to the 
nature and scope of the judicial review to which a rejected 
applicant is entitled when he asks a court to examine a 
decision as to eligibility made by those who administer the 
Fund. 


The Fund was created by the National Bituminous Coal 
Wage Agreement of 1950 pursuant to a section of the La- 
bor Management Relations Act of 1947? which authorizes 
coal operators to establish welfare funds 


“(c) ...for the sole and exclusive benefit of the em- 
ployees of such sa poker and their families and de- 
pendents (or of such employees, families, and depend- 


ents jointly with the employees of other employers 


making similar payments, and their families and de- 
pendents) : Provided, That (A) such payments are held 
in trust for the purpose of paying, either from princi- 
pal or income or both, for the benefit of employees, 
their families and dependents, for medical or hospital 
care, pensions on retirement or death of employees, 
compensation for injuries or illness resulting from oc- 
eupational activity or insurance to provide any of the 
foregoing, or unemployment benefits or life insurance, 
disability and sickness insurance, or accident insur- 
ance; (B) the detailed basis on which such payments 
are to be made is specified in a written agreement with 
the employer...” 


The Wage Agreement provided for a board of three 
trustees to administer the Fund, prescribed their duties in 
a somewhat general way, and with respect to the determina- 
tion of applicants’ eligibility said: 


“, . . Subject to the stated Feige of this Fund, 
the Trustees shall have full authority, within the terms 


2161 Star, 157, 29 U. 8. C. § 186. 

The agreement was entered March 5, 1950, between certain coal oper- 
ators and associations and the United Mine Workers of America. By its terms 
the operators were to pay into the Fund the sum of 30¢ for each ton of coal 
produced. Except for the statutory exempting provisions of this section, these 
payments would have been illegal under the Labor Management Relations Act. 
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and provisions of the ‘Labor-Management Relations 
Act, 1947,’ and other applicable law, with respect to 
questions of coverage and eligibility, priorities among 
classes of benefits, amounts of benefits, methods of pro- 
viding or arranging for provisions for benefits, invest- 
ment of trust funds, and all other related matters.” 


In September, 1952, Andrew Danti, who had been a mem- 
ber of the United Mine Workers of America for 31 years, 
filed with the Trustees of the Fund an application for a 
pension at the rate of $100 per month beginning with 
October, 1952. 


The application, prepared on a form furnished by the 
Trustees, stated he was 60 years old and had worked in 
the coal industry continuously from July, 1916, until June, 
1946, when he retired because of “Failing Health—Heart 
Condition.” It included a list of eight companies for which 
he had worked during that period. There was embodied in 
the application a certificate of Danti’s local union that he 
had been a member since December, 1925, that the facts 
stated in the application were true and correct to the best 
of its knowledge and belief, and that Danti “was employed 
in the Coal Industry for a period of at least one year im- 
mediately preceding the date of his retirement.” Also a 
part of the application was the union’s District Secretary’s 
certificate that Danti was a member in good standing, that 
the facts stated in the application were true to the best of 
his knowledge and belief, and “that proof as to service of 
applicant has been obtained...” 


The Trustees did not act until February 26, 1953; then 
they denied the application for the recited reason that 


“Applicant has not established proof of twenty (20) 
years’ classified service in the Bituminous Coal Indus- 
try within the twenty-five (25) year period immediately 
preceding the date of his application.” 


An attempt to obtain a favorable result on reconsidera- 
tion was denied May 29, 1957. In July, 1958, Danti brought 
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this suit against the Trustees in the United States District 
Court for the District of Columbia alleging he was a bene- 
ficiary of the Fund and that ; 


“3. Immediately prior to, and on the date of May 
29, 1946, the plaintiff was regularly employed in a 
classified job for an operator signatory to the National 
Bituminous Coal Wage Agreement, Le., the Commer- 
cial Coal Company, Twin Rocks, Pennsylvania, and he, 
was performing the duties of a ‘loader’, and the plain- 
tiff had further approximately 30 years of classified 
a in the coal industry immediately preceding said 

te. 


Thus he averred that he was one of the employees for 
whose benefit the statute permits the establishment of 
welfare funds. He also alleged he had reached the age of 
60 years when he applied for a pension, that he was en- 
titled thereto under the rules and regulations promulgated 
by the Trustees, but they had failed and refused to pay 
him. He demanded judgment for $7,000, the amount then 


accrued. 


The Trustees’ answer denied that Danti was a beneficiary 
of the trust entitled to a pension, and expressly denied the 
allegations quoted above. In the pre-trial proceedings 
these issues were not changed, but it was there agreed 


(a) that, at the time Danti’s application was received 
by the Trustees in October, 1952, eligibility for a pension 
was governed by their Resolution 10, which was summa- 
rized as providing that an applicant must have been 60 
years of age or over at the time of application; must have 
had 20 years of service in the coal industry ; must have been 
employed in the coal industry for one year. immediately 
preceding retirement; and must have retired subsequent to 
May 28, 1946? 


2 The exact language of the Resolution as to the last clause is: ‘‘Retired by 
permanently ceasing work in the Bituminous Coal Industry after May 28, 
1946.” 
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(b) that on February 26, 1953, when the Trustees denied 
Danti’s application, eligibility for a pension was governed 
by their Resolution 30, which was summarized as provid- 
ing that an applicant must have been 60 years of age or 
over; must have had 20 years of service in the coal indus- 
try within the 25 years immediately preceding his applica- 
tion; must have retired following a period of regular em- 
ployment in the coal industry; and must have retired after 
May 28, 1946. 


The administrative record before the District Court con- 
sisted of Danti’s application, including the supporting cer- 
tificates, filed in the fall of 1952, and the Trustees’ denial 
of February 26, 1953. But the court did not confine its re- 
view to a consideration whether the administrative record 
supported the decision, but received evidence aliunde, tried 
the case de novo, and filed findings of fact and conclusions 
of law. 


The trial judge found that Danti’s last day of actual work 
in the coal industry was March 1, 1946, but that thereafter 
he made unsuccessful efforts to fmd employment therein. 
He also found that the Trustees’ Resolution 10 provided 
that an applicant for a pension must have “Retired by per- 
manently ceasing work in the Bituminous Coal Industry 
after May 28, 1946.” He further found that the Trustees 
denied Danti’s application for a pension, and had defended 
the action, “on the basis that Plaintiff did not meet the 
aforesaid requirements of eligibility for a pension.” 

Having so found, the trial judge reached conclusions of 
law, the first four of which are pertinent for present pur- 
poses: 

“1. Judicial review of the decisions of the Trustees 
of this Trust is limited to insuring that the Trust is 
administered within the terms of the trust indenture 


and that beneficiaries are protected from arbitrary and 
capricious actions. 

“2. The Trustees of this Trust have complete dis- . 
cretion to establish eligibility requirements for a pen- 
sion and to interpret the same. 
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“3 Plaintiff failed to meet the requirements of eli- 

ibility for a pension as contained in Resolution 10 as 
interpreted by the Defendant Trustees. 

“4. There is no evidence that the Defendant Trustees 

- have acted in bad faith, arbitrarily or eapriciously.” 


On the basis of these findings and conclusions, Danti’s 
complaint was dismissed with prejudice. He appealed, but 
subsequently died and Rose Danti, his administratrix, has 
been substituted as appellant. 


Although Danti sought only 2 money judgment, he was 
really attacking the Trustees’ denial of his claim. We think 
it reasonable, therefore, to construe the action, as the Trus- 
tees do in their brief, as one “for judicial review of a deci- 
sion of the Trustees of February 26, 1953, rejecting Plain- 
tiff’s application for a pension, thus denying him status as 
a beneficiary of this Trust.” 


It is conceded by the Trustees that their decision as to 
eligibility is subject to judicial review to determine “wheth- 
er the Trustees have acted arbitrarily, capriciously or in 
bad faith; that is, is the decision of the Trustees supported 
by substantial evidence or have they made an erroneous 
decision on a question of law.” * 


On the administrative record before it, the District Court 
should have found the Trustees’ decision arbitrary and 


3 The scope of judicial review of the Trustees” decision that an applicant 
is not a beneficiary of the Fund has been discussed in several decisions of the 
United States District Court for the District of Columbia, as well as in de 
cisions of courts in other jurisdictions. See Hobbs v. Lewis, 159 F. Supp. 282 
(D.D.C. 1958); Kennet v. United Mine Workers of America, 183 F. Supp. 
315 (D.D.C. 1960). Compare Euth v. Lewis, 166 F. Supp, 346-(D.D.C. 1958) ; 
Barlow v. Boche, 161 A. (24) 58 (D. C. Mun. App. 1960). These authorities 


requirements reasonably 
present case does not require a determination of this controversy, we 
20 opinion on it. 
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capricious because it was based on Danti’s failure to prove 
something he was not required to prove by Resolution 10, 
which the parties agree was the regulation governing eli- 
gibility at the time his application was filed. That Reso- 
lution required that the applicant must have “Completed 
twenty (20) years service in the Coal Industry in the Unit- 
ed States...” The application met the requirement of 
Resolution 10 as to years of service by giving a detailed 
statement of the companies by which he had been em- 
ployed for more than 20 years. It was supported, as we 
have said, by certificates of the local union and the Dis- 
trict Secretary. Resolution 10 also provided that 


“Certification by a Local Union or by Local Unions 
or by Districts of the United Mine Workers of Amer- 
ica that an applicant served in the Coal Industry” 


shall be deemed satisfactory proof of service for the pe- 
riods covered thereby. 


But the Trustees denied the application because they said 


Danti had not “established proof” that he met the different 
requirement as to years of service contained in their Reso- 
lation 30 which was in effect on February 26, 1953, but had 
been adopted some time after the application was filed.. 
The record does not show that any evidence as to Danti’s 
years of service was before the Trustees except the appli- 
cation and the certificates included in it. Consequently, 
we must regard the denial of February 26, 1953, as an ap- 
praisal of the probative value of those documents as to 
years of service. The Trustees violated their own Resolu- 
tion by rejecting them as insufficient. 

We hold, therefore, that the Trustees’ decision of Febru- 
ary 26, 1953, was arbitrary and capricious in denying 
Danti’s application for not complying with a resolution 
which did not exist when it was filed, when in fact the ap- 
plication was sufficient to establish eligibility under their 
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own standards at the time it was received.‘ We hold, far- 
ther, that in this action to review the Trustees’ decision of 
February 26, 1953, the District Court’s duty was to deter- 
mine whether the material then before the Trustees was 
sufficient to support their decision; that the only proof 
shown by the record to have been then before them not 
only did not support it but required the opposite conclu- 
sion; that the District Court erred in not so holding. Ac- 
cordingly, the judgment appealed from is reversed. 


We observe, however, that in the District Court the Trus- 
tees completely abandoned the reason for denial recited 
in the challenged decision and said they had since held 
Danti ineligible and denied his application because of their 
conclusion that he had retired from the coal industry on 
March 1, 1946, and consequently did not qualify under 
Resolution 10 which required an applicant to have “Retired 
by permanently ceasing work in the Bituminous Coal In- 
dustry after May 28, 1946.” * 


4 Even if it be thought that the Trustees, under their blanket authority to 
fix standards of eligibility, could change the regulations governing eligibility 
after an application had been received and deny it for failure to meet the 
changed requirement, we should be constrained to conclude that the blanket. 
authority as so construed did not afford procedural due process, unless the 
applicant were afforded an opportunity—as Danti was not—to show quali- 
fication under the altered standard. 


8 The first assertion of this changed reason for denial appears in a letter 
from the Direetor of the Fund to Danti’s attorney, dated May 29, 1957, which 
was received in evidence by the District Court. The letter follows: 


‘Thin is in reply to your letter of May 17, 1957 regarding Andrew 
Danti. 

“(In necordance with Trust Fund regulations governing pensions, a 
miner must have worked in the coal industry after the establishment of 
the Fund, May 29, (sic) 1946, in addition to meeting other eligibility re- 
quirements in order to qualify for pension benefits. 

‘¢Since Mr. Danti did not work in the coal industry after March 1, 
1946, his application for pension was necessarily denied. We regret that 
favorable reconsideration is not possible.’ 


The regulations did not require that ‘‘a miner must have worked in the 
coal industry after the establishment of the Fund, May 29, 1946,’” in order 
to qualify for a pension. Quite differently, the regulation was, as we have 
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Although this contention did not appear in the admin- 
istrative record before the District Court and should not 
have been accepted by it as the basis of the Trustees’ deci- 
sion, nevertheless the court tried the case de novo to deter- 
mine the validity of the Trustees’ newly asserted reason 
for the decision of February 26, 1953. It upheld the Trus- 
tees, stating in Finding No. 4: 

“Plaintiff suffered a heart attack on March 3, 1946. 
He completed his last day of actual work in the coal 
industry on March 1, 1946. Plaintiff did not again 
work in the coal industry, although he made unsuccess- 
fal efforts to find such employment as he could per- 
form consistent with his health condition.” 


This was the real basis of the trial court’s conclusion that 
Danti failed to meet the requirements of eligibility for a 
pension as set forth in Resolution 10. 


If it were held that the District Court permissibly tried 
the case de novo on a factual issue not presented in the 
administrative record before it, we should nevertheless re- 


verse its judgment, as we have heretofore indicated. For, 
in concluding from Finding No. 4 that Danti was not eli- 
gible under Resolution 10, the trial judge in effect equated 


shown, that he must have ‘‘Retired by permanently ceasing work’’ in the in- 
dustry ‘‘after May 28, 1946.’’ The Director’s statement that ‘‘Mr. Danti 
did not work in the coal industry after March 1, 1946,’’ did not amount to a 
statement that he had permanently ceased work on that date, and so had 
retired before May 28, 1946. 

Moreover, the Director was incorrect in saying the Fund was established 
May 29, 1946. It was established by the National Bituminous Coal Wage 
Agreement of 1950, executed March 5, 1950, which recited that ‘‘there is 
hereby created a Fund ....’’ (Emphasis supplied.) Moneys remaining in 
welfare funds of earlier years may have been turned over to the Fund created 
in 1950; the record does not show whether so or not. But the Director was 
quite wrong in saying the Fund was established May 29, 1946, and if on that 
basis the day was named in Resolution 10 as the cut-off date, the Trustees 
were arbitrary and capricious in so providing. This letter is another illustration 
of the Trustees’ careless disregard for accuracy which characterized the 
denial of February 26, 1953, and made it arbitrary and capricious. 
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his finding that Danti’s last day of actual work in the in- 
dustry with a finding that, in the language of Resolution 
10, he had “Retired by permanently ceasing work” m the 
industry at the end of that day. But such equating was 
negated by the very language of Finding No. 4, for in it 
the District Court found that after March 1, 1946, Danti 
“made unsuccessful efforts to find such employment as he 
could perform consistent with his health condition.” From 
this finding, it is plain that Danti did not permanently 
eease work in the industry after March 1, 1946, but was 
endeavoring to continue it, and so had not retired as of 
that day. 


Moreover, the evidence before the District Court made 
it quite apparent that Danti did not permanently cease 
work in the industry on March 1, 1946, although that turned 
out to be his last day of actual work. The evidence showed 
that after Danti worked on March 1, 1946, which was a Fri- 
day, he suffered a heart attack on the following Sunday, 
March 3. After the heart attack, Danti was confined to his 


bed for eight weeks,° and so his complete disability extend- 
ed almost to the end of May. For months following the 
attack, he drew Pennsylvania unemployment insurance 
which covers periods of temporary unemployment and is 
not available on retirement. From April 1, 1946, until 
June 3, 1946, the employees of Commercial Coal Company, 
Danti’s last employer, were on strike and nobody worked 
except “company men”—a term which did not include 
Danti.” It cannot be said that his failure to work during 
that period showed he had permanently ceased work in the 
industry. 


From what has been said, we would eonclude, were it 
necessary to our decision, that the Trustees were arbitrary 
and capricious in deciding, if they did, that Danti was in- 

¢He remained under a doctor’s care throughout 1947 and was finally told 
he could return to work on a limited basis. 

7 This was part of an industry-wide strike. 
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eligible because his last day of work was March 1, 1946, 
and that the District Court erred in upholding that alleged 
decision because Finding No. 4, which adopted the conten- 
tion of the Trustees, does not support the conclusion that 
Danti failed to meet the requirements of Resolution 10. 


Hence the denial of Danti’s application was arbitrary 
and capricious, whether it was based on the ground recited 
in the decision of February 26, 1953, or on the subsequently 
suggested ground that he had retired as of March 1, 1946. 
Consequently, we shall remand the case for the entry of a 
judgment holding that Danti was entitled to the pension 
for which he applied and directing the Trustees to pay to 
his administratrix the sums which had accrued at the time 
of Danti’s death. 

It ts so ordered. 


Bazeton, Chief Judge, dissenting: I assume, as does the 
court, that our review is limited to determining “whether 
the trustees have aeted arbitrarily, capriciously or in bad 


faith.” I think the court has exceeded this limit. 


Danti filed his application for a pension on September 
10, 1952. The Trustees first denied Danti’s application on 
February 26, 1953, on the ground that he had failed to 
meet a requirement which was then in effect, but which 
had not been in effect at the time he filed his application. 
There has been no allegation that Danti was not permitted 
adequate opportunity to show that he qualified under the 
new standard. Thus, the only issue raised by the first 
denial is whether the retroactive application of revised 
qualifications is in itself arbitrary. 

On May 29, 1957, the Trustees again denied Danti’s ap- 
plication, this time on the ground that he had not met the 
Trustees’ eligibility requirement (which was in effect both 
at the time of denial and the time of application) that a 
worker must have “retired by permanently ceasing work in 


16a 


the Bituminous Coal Industry after May 28, 1946.” The 
letter of denial stated that: “Since Mr. Danti did not work 
in the coal industry after March 1, 1946, his application 
for pension was necessarily denied.”* There is no dispute 
over the facts that Danti completed his last day of actual 
work in the coal industry on March 1, 1946, suffered a heart 
attack on March 3, 1946, and made unsuccessful efforts 
until June of 1946 to find employment consistent with his 
health condition. Again there is no claim that Danti was 
denied an opportunity to show that he qualified under this 
standard. Thus the only issue is whether the Trustees 
acted arbitrarily or capriciously when they construed 
“retired by permanently ceasing work” to refer to the last 
day of actual work rather than the day on which the 
worker ceased his efforts to find work.‘ 


Whether revised standards of eligibility are to be ap- 
plied retroactively, and whether “retired by permanently 
ceasing work” means the last day of actual work, are both 
precisely the kind of question which the National Bitumi- 
nous Coal Wage Agreement of 1950* seems to delegate to 
the discretion of the Trustees: 


Subject to the stated purposes of this Fund, the 
Trustees shall have full authority, within the terms and 


1My brethren say we need not consider the second denial because it “¢did 
not appear in the administrative record before the District Court.’’ It is not 
clear how the second denial was any less a part of the ‘‘administrative record’’ 
than the first one on which the majority does rule. Moreover, since the District 
Court did not rule on the first denial, and since the Trustees have not relied on 
it throughout this litigation, it appears that the second denial is the only one 
really in issue. 


2 The letter was from the Director of the Fund who ‘‘is empowered to do 
all things, to perform all necessary acts, and to require the submission of 
evidence in order to effectuate the purposes of [Resolution 10].’’ 

3 The District Court found that ‘‘there. is no evidence that the decision was 
made in bad faith or in an arbitrary or capricious manner.’’ 

4 Whether unsuccessful efforts to find employment constitute employment- 
for purpoves of the Trustees’ various regulations is not a new question in this 
general area. See Seuch v. Lewis, 193 F.Supp. 831 (D.D.C. 1960). 

5 This is the agreement establishing the United Mine Workers Welfare and 
Retirement Fond of 1950 involved in the instant case. 
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rovisions of the “Labor-Management Relations Act, 
7,” and other applicable law, with respect to ques- 
tions of coverage and eligibility, priorities among 
classes of benefits, amounts of benefits, methods of pro- 
viding or pablo se) for provisions for benefits, invest- 
ment of trust funds, and all other related matters. 
[Emphasis supplied.]* 


As Trustees, we might well have reached a more generous 
result. But the narrow scope of our review does not per- 
mit us to disturb rational determinations concerning the 
scope and application of regulations drawn by the Trustees 
pursuant to discretionary powers granted them by the trust 
instrument. 


It is a settled principle that trustees having the power 
to exercise discretion will not be interfered with so 
long as they are acting bona fide. To do so would be 
to substitute the discretion of the court for that of the 
trustee. 


The Trustees are at least as well qualified as the courts to 
decide such questions.* I would therefore affirm. 


© Appellant makes no claim that the Trustees have acted contrary to the 
pugfses of the Fund, the Labor-Management Relations Act, or other applica- 
ble law. 


1 Shelton v. King, 229 U.8. 90, 94-95 (1913). See also 2 Soorr Ow Trusts 
1374-95 (1956). Cf. Annot., Rights and liabilities as between employer and 
omployee with respect to general pension or retirement plan, 42 A.L.R. 2d 461 
(1955). 

8A reviewing court necessarily views such issues in a vacuum, whereas the 
Trustees consider them against a background of practical considerations and 
facta not available to the court. For example, the trust fund is by the terms of 
the Agreement subject to payments for several specified purposes other than 
pensions, ‘‘as agreed upon from time to time by the Trastees.’’? The Trustees 
must therefore consider the allocation of available monies to the various pur- 
poses which they have chosen to promote. If it appears that one purpose is 
threatening to draw a disproportionate share of the fund, the Trustees may 
consider interpreting the eligibility requirements narrowly in order to balance 
the distribution of benefits. In this case, moreover, they may have considered 
such factors as the number of people in Danti’s position and the relative 
difficulty of establishing when a worker stops secking work as compared to 
when he stops working. Our inability to weigh such considerations militates 
against substituting our own interpretation of eligibility requirements for that 
of the Trustees. 


